CONTRACTS OUTLINE

A contract is simply an agreement which the law will enforce.

	THEORY
	OBLIGATION CREATED BY
	DAMAGE (S)

	Agreement w/ Consideration
	Bargain for consideration
	expectancy

	Promissory Estoppel
	Induced detrimental reliance
	Reliance

	Unjustified Enrichment
	Unjustified retention of benefit
	restitution

	Moral Obligation
	Subsequent promise
	To avoid injustice

	Obligation Arising from Tort
	Duty of care independent of contract
	Compensatory, punitive


I) Agreement with Consideration consists of 1) competent parties 2) entering into a bargain for 3) exchange of consideration. 
A. Competent Parties
1.  Mental state of mind, 
2. has rights to negotiate
a) Local 1130 – managers do not have right to negotiate; only officers do. 
3. Maturity to understand, competent within the text of the bargain. – Dougherty v. Salt: Nephew of immature age to understand contract
4. Defenses
a) Fraud

b) Duress
c) Misrepresentation

d) Mistake
B. Bargained for Exchange – A performance or return promise is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise. Rest. 2d, § 71(2)
1. Ask if there is some bargained benefit to promisor or if it was a conditional gift

a) Conditional Gift

i) Kirksey v. Kirksey – P’s detriment in moving for D’s land was a condition to a gift. P did not bargain for it. 
ii) Charitable man who promises coat to bum if he walks down the street to store is a conditional gift. 
b) Bargained-for-benefit
i) Hamer v. Sidway – Uncle who bargains for nephew’s abstinence, even if it was noneconomic in nature, is sufficient. 
ii) If the man bargains the bum to leave his doorstep for a coat at the store, then it’s a bargain. 
2. Both parties must be aware that consideration in some form is being exchanged

a) Baeher v. Penn-O-Tex – When P asked if he had to contact his attorney, D did not understand this as an exchange of consideration (forbearance). 
b) Neuhoff v. Marvin Lumber – P did not express their forbearance to sue to enforce D’s promise to new windows. 
3. Both parties must come to a meeting of minds of what the terms are (mutual assent)
a) Anderco v. Buildex – both parties did not come to a meeting of minds of what was to be raised
4. Be careful of sham/nominal considerations trying to create a fake bargain
a) Though court does not care about adequacy of bargain, they care when it’s used to create a fake bargain. Rest. 2d, §71, Comment D

i) A promises B $1,000 in the next year. B, knowing this is simply a gift, tries to create a bargain situation by suggesting to B that he pay him a $1 as consideration for the gift. Court will not enforce this.
C. Consideration 

1. 1st Restatement of Contracts § 75: Definition of Consideration
(1) Consideration for a promise is 

(a) an act other than a promise, or

(b) a forbearance, or

i. Forbearance is not valid if the claim is not legitimate - Springstead v. Ness

ii. Forbearance is not valid if it is not bargained for – Baeher v. Penn-O-Tex

iii. Policy consideration – Ill-founded claims are discouraged. It must be colorable and can’t be doubtful. Springstead v. Ness

iv. D must be aware– Neuhoff v. Martin Lumber

(c) the creation, modification or destruction of a legal relation, or

(d) a return promise, bargained for and given in exchange for the promise.

(2) Consideration may be given to the promisor or to some other person. It may be given by the promisee or by some other person.

2. 2nd Restatement of Contracts §81: Consideration as Motive or Inducing Cause

(1) The fact that what is bargained for does not of itself induce the making of a promise does not prevent it from being consideration for the promise. 

(2) The fact that a promise does not of itself induce a performance or return promise does not prevent the performance or return promise from being consideration for the promise.

(a) Bargained for: Consideration requires that a performance or return promise be bargained for in exchange for a promise; this means that the promisor must manifest an intention to induce the performance or return promise and to be induced by it, and that the promisee must manifest an intention to induce the making of the promise to be induced by it.

(b) Immateriality of motive or cause: This section makes explicit a limitation on the requirement that consideration be bargained for. Even in the typical commercial bargain, the promisor may have more than one motive, and the person furnishing the consideration need not inquire into the promisor’s motive. Unless both parties know that the purported consideration is mere pretense, it is immaterial that the promisor’s desire for the consideration is incidental to other objectives and even that the other party knows this to be so. 

3. Mutuality of Consideration – Each party is required to confer consideration to another

4. Formal and Substantive reason of why we have consideration 

a) Evidentiary – evidence agreement has taken place
b) Cautionary – to caution parties they are entering into an obligation that is not trivial

c) Channeling – to give parties a channel into how to enter contract
5. Pre-Existing Duty Doctrine - If there is a preexisting duty between two parties, an act or forbearance of duty will not be sufficient consideration
a) Suppose A enters into a contract with B to build a theater for 60K. A discovers that he’ll need an additional 5K to cover the cost so he ask B for the money or he’ll walk off the job. If B promises but later does not pay, the court will not enforce B to pay the money. A has a preexisting duty to make sure the project is done for 60K and there is a defense to the agreement due to duress

b) But if B willingly modified the contract for the additional 5K, this is   consideration.
6. Implied-in-Fact Contract: a true contract but not committed to writing or stated orally in express terms, but rather is inferred from the conduct of the parties. 
a) The services were carried out under such circumstances as to give the recipient reason to understand (i) that they were performed for him and not for some other person, and (ii) that they were not rendered gratuitously, but with the expectation of compensation from recipient
b) Services directly beneficial to recipient
c) Knowledge occurs at time of service
d) *Recovery is the reasonable value of service
II) Defense to Agreement with Consideration

A. Gift – a benefit conferred upon a party that is unbargained for (Dougherty v. Salt)

1. Counter Defense to Gift - A Conditional gift that benefits promisor– Maughs v. Porter, Bum v. Restaurateur

2. If the gift does not benefit the promisor, it is simply a conditional gift and is NOT a counter-defense to gift but simply a gift – Bum v. charitable man

B. Illusory Contract – One that is lacking in mutuality of obligation where one party has too much discretion – De Los Santos v. Great Western Trucking: Defendant was not obligated to deliver even one beet for shipping.
1. Counter Defense to Illusory Contract

a. Exclusivity
i. Wood v. Lady Duff Gordon – Though Wood was not obligated to place one ad for Gordon, his exclusive contract implied he would make good faith efforts to perform which was his consideration. 
b. Forbearance
ii. Weiner v. McGraw Hill – P forbearance for other jobs, even though it was an at-will contract lacking mutality, was adequate consideration for an agreement with consideration. 
c. Good Faith: Mattei v. Hopper: A promisor’s duty to exercise good faith in determining whether or not he is satisfied with the lease (satisfaction clause) is adequate consideration. 
i. Requires developer’s satisfaction with loan be in good faith – subjective

ii. Objective standard – bank approval of loan

2. Counter-Defense to Illusory Contract under UCC §2-306, Comment 2. 

a) Explicitly validates satisfaction clause (requirement contracts) for it says these contracts do not “lack mutuality of obligation…for the party who will determine quantity is required to conduct his business in good faith and approximate a reasonably foreseeable figure.”  
C. Invalid Forbearance – See above

D. Statute of Fraud, See IX
E. Fraud
F. Duress

G. Mistake

H. Misrepresentation 
III) Damages Under AwC
1. 2nd Restatement of Contracts § 347, Comment B – The 1st element that must be estimated in attempting to fix a sum that will fairly represent the expectation interest is the loss in the value to the injure party of the other party’s performance that is caused by the failure of, or deficiency in, that performance.  Loss in value to the injured person…ascertained as the value of the performance to the injured party. 
2. You’ll get value of performance under 347 unless it’s grossly disproportionate. Then, the court will determine if the value of performance is an incidental term and if it’s economic waste and clearly disproportionate under §348.
3. Economic Waste – Rest. 2d, 346, Comment B: Sometimes defects in a completed structure cannot be physically remedied without tearing down and rebuilding, at a cost that would be imprudent and unreasonable. The law does not require damages to be measure by a method requiring economic waste. 
i) Rest. 2d, 348, Illustration 4 - P hires D to build a house. D uses pipes not requested but basically of same quality. The cost to tear the house and install the correct pipes is disproportionate to the loss of value of wrong pipes. Court grants the loss of value because it’s economically efficient and the market value of remedy is far less than the cost of performance remedy. 
i) Groves v. Wunder (1939) – Cost of restoration was grossly disproportionate in comparison to value of land yet court gave them the cost of restoration. Court argues they will not intervene in free will, uses example of man who contracts for construction of ugly fountain.

· Dissent believes cost of restoration was incidental damages and P will pocket windfall.

ii) Peevyhouse v. Garland Mining (1963) – P farmer stressed that they would have not signed contract without restoration of land clause. D did not restore land and court gave them value of land because the court believed restoration of land was incidental. To give the restoration is economic waste. 
· Dissent believed restoration of land was clearly bargained for. 

iii) Rock Island Improvement v. Helmerich & Payne (1983) – D did not restore land but statute required them to do so even the cost was disproportionate to land value.

iv) Raderford v. DeFroberville, England (1977) – P sells D land on the condition he builds a wall. D does not but worth of wall is 0 though cost is 3K. Court says D owes 3K because P contracted for a wall.

4. Expectancy Damages

i) I will sell 800 dollar piano to Alice for 1,000. Alice breaks the deal. Alice owes me 200 because that is the net gain I would have had.

ii) I will sell a piano with a market value of 1,000 to Alice for 800. I break the deal. I owe Alice 200 because that is the net saving or gain she would have had if I had kept my deal.

iii) If Alice breaks the deal, I must make a good faith and reasonable effort to recoup my losses, which includes turning down a job that is drastically different. I cannot charge Alice for a higher amount unless it was forced upon me. 

· Thorne v. White – P did not make a good faith effort to find equal replacement roofer for he contracted to have a better roof after D broke deal. D will only pay for what P would have gotten if D had completed the deal, not the extra P got.
· Parker v. 20th Century Fox - P actress had a contract with D studio to produce a musical movie. D breaches but offers her a western drama for the same amount of money. P does not accept and sues for the full amount. Court ruled P did reasonably mitigate her damages because the substitute movie was drastically different from the 1st movie. 

· Schiavi Mobile Homes v. Gironda – Son breaches contract to buy home. P seller contacts D father who offers to buy his home for his son. P refuses, sells the house for 1K less, and sues D for the difference. Court held that P did reasonably attempt to mitigate his damages in good faith. 

· Exception is if P could not find anyone else. Handicapped Children v. Lukaszewski – P was forced to hire replacement that was more qualified and cost an extra grand. D is liable for extra grand.
iv) Expectancy damages from breach must be or should have been reasonably foreseen (Look at Consequential Damages)
· Clark v. Marsigilia – D hires P to restore his painting. Halfway through it, D breaches and tells P to stop his services. P doesn’t and continues working. P then sues for the full amount which the court does not grant. Only for amount up until D breach because D cannot foresee damages that was forced upon him. 

· Hadley v. Baxendale – P did not tell D of possibility of mill’s shutdown should D delay in delivery of crankshaft, therefore D could not have reasonably foresee damage. Court had to gapfill, trying to encourage economic efficiency by letting the superior risk bearer take the loss and enforcing the default penalty rule (to encourage information to be revealed).

· Armstrong v. Bangor Mill Supply – D failed to deliver a crankshaft and he had reason to know of damages for it was in the contract.

· Possible Defenses 

· Tacit Agreement – Liability is held only if D agreed to take on liability. So if P tells D of consequence, D is not liable unless he agrees to it. Hardly used and is not allowed under UCC.

· Compensation for extra liability is so small court will not impose liability

v) High Volume – Breacher is responsible for 2 breaches if party can do two jobs at the same time. 
· Olds v. Maples - D contractor hired P subcontractor to lay marble on 3rd party’s land. D breaks contract with P. 3rd Party hires P to finish job. P sues D for damages. D holds that the profit P made should offset whatever he owes P, that P had reasonably mitigated his damages. Court holds that profit cannot be calculated since P lost 2 jobs when D breached and P took a risk in taking on this job so D does not get windfall. 
vi) Damages may not be speculative – New Business Rule

· Conservative: Must be fairly certain of expected profits – Evergreen v. Milstead – New movie theater does not get lost profits because they are uncertain and cannot foresee how much an un-established business would have made. 

· Rule is being used less because it’s grossly unfair and encourages breach

· You can still get rental damage under 1st restatement, Section 331

· Liberal: You can get damages as long as there is proof of a rational basis for calculation - Girl Scouts (P) filed a claim against Harvey Fund Raising (D) for profits lost as a result of D’s mismanagement of P’s fund-raising campaign. Court ruled there is a rational basis because of expert witnesses’ and D’s testimony
     



(1) proof that some loss occurred; 

     



(2) loss flows directly from breached agreement and is foreseeable; 

   


  
(3) proof of a rational basis for calculating profits
A) Expectancy Damages Under UCC
1. § 2-713: Buyer’s Damages for Non-Delivery/Repudiation and Buyer cannot or choose not to cover
a. Damages = contract price – market price + incidental and consequential damages – costs avoided

b. Market price is what it would have been at the time the deal was accepted

c. Seller broke deal before deal for KP of $10. Market Price is $12. Buyer gets $2 windfall. 
2. § 2-712: “Cover”: Buyer’s substitute goods

a. Damages = Cover – contract price + incidental and consequential damages – costs avoided

b. Cover is what buyer paid for substitute goods

c. Seller breaks for KP of $10. MP is $12. Buyer can cover for $11. Buyer gets $1 damage. 

3. § 2-708: Seller’s Damages for Non-Acceptance/Repudiation (Neri)

a. Damages = contract price – market price + incidental damages – costs avoided, where market price is what it would have been when the exchange was tendered

b. If the previous is insufficient, then: Damages = profit from full performance + reasonable overhead + incidental damages – proceeds or payments from resale

4. § 2-706: Seller’s Resale Including Contract for Resale

a. Damages = contract price – resale price + incidental damages – costs avoided

5. § 2-714: Buyer’s Damages for Breach in Regard to Accepted Goods

a. Damages = value of good warranted – value of the good accepted + incidental and consequential damages, unless special circumstances show proximate damages of a different amount

b. “warranted” – fair market value unless it is not brought up or cannot be easily determined, which reverts it to contract price

5. Consequential Damages – Damage that can reasonably foreseen in response when contract is broken such as delivery, storage fees, etc. 

i) Chicago Coliseum v. Dempsey – Expectancy was not granted because it was too speculative. Dempsey did not have to pay for opponent’s contract because it predated his contract and was not foreseeable.

ii) Angilia TV v. Reed – Though the cost of preparation for film predated D actor’s involvement, D still had to pay because he should have reasonably foreseen the lost cost should D renege. 

iii) Coppola v. Krausharr - 
Due to D’s failure to deliver wedding dresses timely, P’s fiancé broke off wedding. P wants D to pay for wedding cost but court believes this is too remote (and unforeseeable) so they just make him pay for the dress.

iv) Reliance must be less than or equal to expectancy

· L. Albert & Son v. Armstrong Rubber – P spent 3K preparing for delivery of refiner D delivered late. P sues for damages but D claims that P would have had a negative profit had D delivered on time. So the formula is 3K – loss. If loss is greater than 3K, D owes nothing but does not get windfall either. 
v) Overhead costs are a part of consequential damages if you can prove it would have covered overhead with another project: Autotrol v. Continental Water – D breaches contract and P sues for overhead. D counters by pointing out overhead are a fixed cost, there anyway without D’s breach. Court disagrees, that a firm like P would have another client to replace D with; it would have to shift the cost onto that client and would really be paying for D. 
6. Liquidated Damages are enforceable only if 1) must be a reasonable estimate of actual damages, where 2) actual damages would have been difficult to ascertain precisely at the time contract is formed.

i) Cases 

· McGrath v. Wisner - McGrath (P) sued Wisner (D) for failing to deliver 11 tons of tomatoes at $28 a ton ($308), where liquidated damages were at $300. Court did not award liquidated damages because it was not a reasonable proportionate amount and it was not difficult to calculate damages.

· Truck Rent-A-Center v. Puritan Farms – court award liquidated damages because it was a reasonable estimate of damages that was difficult to ascertain at the time of contract due to wear and tear of trucks.

· Better Food Markets v. ADT – ADT (D) fails to respond to alarm in time. Actual damages were 36K but the court awards $50 which was the agreed liquidated damages because liquidated damages must be formed at time of agreement.

ii) Restatement & UCC (Prof says compare)

· Restatement § 339

(I) An agreement, made in advance of breach, fixing the damages therefore, is not enforceable as a contract and does not affect damages recoverable for the breach, unless (a) the amount so fixed is a reasonable forecast of just compensation for the harm caused by the breach, and (b) the harm that is caused by the breach is one that is incapable or very difficult of accurate estimation.
Comment B: Where a contract promises the same reparation for the breach of a trivial or comparatively unimportant stipulation as for the breach of the most important one or of the whole contract, it is obvious that the parties have not adhered to the rule of just compensation.

· U.C.C. § 2-718(1)

     Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty.

· Revised U.C.C. § 2-718(a)
     Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, in addition the difficulties of proof of loss and the inconvenience or nonfeasibility of otherwise obtaining an adequate remedy.

· Policy Consideration – The court will not enforce liquidated damages if it enforces a penalty or force performance on a contract

IV) Promissory Estoppel - Promissory estoppel prevents one party from withdrawing a promise made to a second party if the latter has reasonably relied on that promise and acted upon it to their detriment.

A. 1st Restatement of Contracts § 90 – (1) A promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only be enforcement of the promise.

B. 2nd Restatement of Contracts § 90 – (1) A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third person and which does induce such action or forbearance is binding if injustice can be avoided only be enforcement of the promise. The remedy granted for breach may be limited as justice requires.

C. Difference between the restatements: 1st restatement is all or nothing for recovery. 2nd restatement allows for partial enforcement of promise. See p. 309 if you forget. 

1. The Williston-Coudert Dialogue – Uncle promises nephew $1000 if he gets a car. Nephew gets a car for $500. Williston thinks nephew should get the full $1000 but Coudert thinks he should just get $500. 2nd restatement supports partial enforcement due to “remedy granted for breach may be limited as justice requires.” 
D. ELEMENTS

1. A promise 
2. should reasonably expect to induce action or forbearance
3. is binding if injustice can be avoided only by enforcement of the promise
4. Remedy will be limited as justice requires
E. LOOK FOR

1. detrimental reliance
2. change in position 

3. Promises of gifts that has detrimental reliance
a) Seavey v. Drake – Dad promises son land, son detrimentally puts work into land
4. Written charity requires no reliance under Rest. 2d §90(2)
a) But oral charity does require reliance
F. DEFENSE TO PROMISSORY ESTOPPEL

1. Gift

2. Conditional or indefinite promise

3. Unreasonable reliance  - another way to look at this means reliance has to be foreseeable
4. Prompt revocation with notice

5. Promises were not made by those who could uphold them – Local 1130

6. Conditions not actually met – Local 1130

7. Attaching a termination date

G. RELIANCE DAMAGES

1. Damages awarded for losses/detriment incurred by the plaintiff in reliance on the contract, to put promisee in place as if it never happened.

2. Expectancy damages are not given, even if it could be proven. This is to sort of punish promisee’s failure by promisee to bind promisor. 
3. Reliance damage cannot exceed expectation

4. Where D proves P has a losing contract

a. P enters into a contract with D for 120 K. P already spent 100K. D breaks contract and P sues. D proves it would have cost P another 100K to complete the contract, hence losing 80K. So all P gets is 100 K – 80 K loss equals 20K reliance. If sum total is a negative amount, D does not get windfall. 
5. Cases
a. Goodman v. Dickers – P enters into an at-will contract to set up franchise. D reneges and P uses promissory estoppel. Court only gives reliance damages and not profit.
b. D&G Stout v. Bacardi – P had a choice to sell itself to competitor but forbear the opportunity due to D’s promise. D reneges and P is forced to sell 550K below initial price. Court rules that the 550K it lost was its reliance, its bargaining power. Compares it to an employee who detrimentally relies on employer’s promise and moves across the country for employment.
c. Grouse v. Group Health Plan – P turns in 2 weeks notice and forbears other job offers for new job. New job is withdrawn and court gives him the salary value of the old job.
d. Walters v. Marathon Oil – D promises P oil supply and profit if P buys and improves gas station. D reneges. Court award reliance and expectancy damages on the reasoning that P would have made the profit elsewhere if D had not reneged and that profits can be calculated with certainty. They give it out on an equity ground. This case is problematic and is an outlier. 
V) UNJUST ENRICHMENT

A. Restatement of Restitution §1 – Unjust Enrichment: A person who has been unjustly enriched at the expense of another is required to make restitution to the other. 

B. ELEMENTS of Unjust Enrichment

1. Service is intended for the benefit of recipient
2. Service is beneficial to recipient
3. R understood service was not a gratuitous

4. R understood compensation/restitution was expected. 

5. *Circumstances are that keeping of benefit would be unjust 

C. ELEMENTS of Quasi-Contract
1. clear that the benefit was not given gratuitously 

a. Sometimes, benefit is unnecessary. If a party performs a service where there is a known expectation that party will be compensated, that party is entitled to recover for that service whether or not there is a benefit to the recipient since it was requested. – Kearns v. Andree
2.  the question of payment was not left to the discretion of the recipient. 

a. Gay v. Mooney – Recipient understood dwelling was not gratuitous despite familial relationship since they bargained for a benefit

b. Sparks v. Gustafon – D should have known that putting in the amount of time to service a building is not a gift.

D. DEFENSES

1. Gift/Gratuitous benefit
2. Intermeddler/Volunteer

3. Lack of Notice of Compensation for Benefit – Bloomgarden v. Coyer
4. Familial Relationship – Brown v. Brown: Substantial policy considerations underlie the presumption that services rendered between siblings are gratuitous.

a. Counter-Defense – If a benefit is bargained for and recipient is aware compensation is expected (Gay v. Mooney)
b. Counter-Defense – If relationship changes.

5. If partial performance can’t be given back AND cannot be paid for, the court will not enforce payment for unjust enrichment – Kelly v. Hance, Anderco. 
6. No Duty to pay if (Bloomgarden)
a) Recipient has total discretion to pay or not
b) Attempt at business advantage

c) No contemplation of fee

d) No communication of expectation of compensation

E. DAMAGES

1. Quantum Meriut – As much as he deserves: market value of services, increase in value of land, contract price, reasonable value of what party has received based on cost of obtaining it from a person in claimant’s position
2. RESTATEMENTS

a. Restatement (2nd) § 371 – Measurement of Restitution Interest

If a sum of money is awarded to protect a party’s restitution interest, it may as justice requires be measured by either:


(a) the reasonable value to the other party of what he received in terms of what it would have cost him to obtain it from a person in the claimant’s position, or


(b) the extent to which the other party’s property has been increased in value or his other interests advanced
b. Restatement (2nd) § 373, Comment (d)


An injured party who has performed in part will usually prefer to seek damages based on his expectation interest (§ 347) instead of a sum of money based on his restitution interest because such damages include his net profit and will give him a larger recovery. Even if he cannot prove what his net profit would have been, he will ordinarily seek damages based on his reliance interest * * *, since this will compensate him for all of his expenditures, regardless of whether they resulted in a benefit to the party in breach. * * * In the case of a contract in which he would have sustained a loss instead of having made a profit, however, his restitution interest may give him a larger recovery than would damages on either basis. The right of the injured party under a losing contract to a greater amount in restitution than he could have recovered in damages has engendered much controversy. The rules stated in this section give him that right. He is entitled to such recovery even if the contract price is stated in terms of a rate per unit of work and the recovery exceeds that rate.
3. Where a Non-Breaching Party Conferred a Benefit and Elects a Restitutionary Recovery 

a. Why Choose Restitution Rather than Recovery

i. Lack of Agreement with Consideration so no expectancy
ii. Expectancy cannot be calculated to a degree of certainty
iii. Restitution is greater than expectancy (Susi, Oliver)
b.  Susi Contracting v. Zara Contracting (1944) - Susi Contracting (P) filed a claim against Zara Contracting (D) for wrongful termination of a subcontract in which P was excavate land but was delayed by unexpected soil conditions, and D took over the work and used P’s equipment. The court allowed P’s claim in quantum merit and awarded the reasonable value of P’s performance plus the fair rental cost for P’s equipment because D broke the contract and P can choose to go under unjust enrichment rather than expectancy.
c.  COMPLETED CONTRACT - the remedy of restitution in money is not available to one who has fully performed his part of a contract, if the only part of the agreed exchange for such performance that has not been rendered by the defendant is a sum of money constituting a liquidated debt.
i) Oliver v. Campbell (1954) - Oliver (P), an attorney, filed a claim against Campbell (D) for wrongful discharge from a $850 flat-fee service agreement for a divorce proceeding. The reasonable value of P’s services was $5000. The court held that P was not allowed to recover under quantum meruit because the contract performance was nearly complete at the time D breached.
4. Where a Non-Breaching Plaintiff Conferred a Benefit
a. Courts split on whether to award value of performance or limit it to contract price. Depends on whether they believe in freedom of contract or penalty for the breaching party. But for breaching party, unanimous KP is ceiling. Just remember if contract is complete, limit it to the contract price. 
b. Freedom of Contract 
i. Johnson v. Bovee (1978) - Johnson (P) filed a claim against Bovee (D)  who refused to pay P when house was 90% complete. P argued that under quantum meruit, he was entitled to the reasonable value of services rendered, which exceeded the contract price by 9K. The court held that the contract price placed a ceiling on restitution, makes no sense to pay P is to be paid more than if he had completed it. 
c. Penalty for Breaching Party
i. City of Philadelphia v. Tripple (1911) - P subcontractor entered into contract with D contractor. P did not complete by target date but D said it was okay. However, D later broke the contract. P’s work cost far exceeded the price of the contract. If the contract was still intact, D can pay contract price. But because D breached, D will pay P the market value of their service

5. A Non-Breaching Plaintiff Conferred a Benefit But Cannot Prove Lost Expectancy
a. B&L v. Bressler (1992) - B & L paid 500 K royalties entered into a contract with D to be the exclusive distributor of its product in US and Canada in 1984. This contract was to last until 1989. But in 1987, D broke the contract and began selling their products in B&L’s territory. The trial court found damages for 500K. But it is uncertain what this damage is. The appeals court says if this 500K is expectancy, they will not give it because it is uncertain how much P would have made. If this damage is reliance, they will not give it because there is evidence that the reliance exceeds the expectancy because there is evidence that P was in a fire sale and losing money. (Albert & Sons)  But they grant it under restitution because D was unjustly enriched by the royalty. But P does not get the 500 K because they did get the rights for a few years without interference so they send it back to the lower court to figure this out. “Reasonable value of services rendered, goods delivered or property conveyed less the reasonable value of any counter-performance received by the injured party.”

6. Where the Plaintiff has Conferred A Benefit but Contract is Unenforceable
a. You can still get restitution damages
i. Osteen v. Johnson – Entered into an oral agreement for more than a year, violating statute of frauds. Osteen (P) filed a claim against Johnson (D) for breach of an oral agreement in which D agreed to represent P’s daughter and promote her career as a singer and composer of country music. The court awarded the $2500 paid to D, less the reasonable value of services D performed on P’s behalf. Partial restitution for partial performance.
7. Plaintiff Breaches Contract after Conferring Benefit

a. You waive expectancy damages but you can still get restitution which is limited by the contract price. Britton v. Turner. Though it’s controversial, we  allow breaching party to get unjust enrichment for the following reasons:
i. It penalizes you the longer you work. You may have just quit the first day.
ii. General understanding of the community is to pay for services

iii. Creates incentive to create unfavorable condition to get plaintiff to breach so D doesn’t have to pay. 

VI) MORAL OBLIGATION

A. 2nd Restatement of Contracts § 82(1)

1. A promise to pay all or part of an antecedent contractual or quasi-contractual indebtedness owed by the promisor is binding if the indebtedness is still enforceable or would be except for the effect of a statute of limitations. 
a. This means the court will enforce debts barred by statute of limitations, debts incurred by infants, or debts due to bankruptcy because there was real consideration in the past when these agreements were made.
B. 2nd Restatement of Contracts § 86: Promise for Benefit Received
1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.
2) A promise is not binding under Subsection 1

a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

b) to the extent that its value is disproportion to the benefit. 
C. ELEMENTS

1. Material benefit for a past performance

2. Promise for past performance of benefit

3. Promise is enforced to prevent injustice

4. *The time lag between performance and promise allows opportunity for deliberation and evaluation of price for performance (Harrington v. Taylor [axe case])
D. CONSIDERATION
1. Promisor’s consideration is the moral obligation which is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no duty or liability resting on the promisor. 
2. Promisee’s consideration is the benefit to the promisor or detriment to promise. 
	AGREEMENT W/ CONSIDERATION
	PROMISSORY ESTOPPEL
	MORAL OBLIGATION

	Promise made before benefit is conferred
	Promise made before benefit is conferred
	Promise made AFTER benefit is conferred

	Bargained for exchange
	Bargained for exchange
	No bargained for exchange, recipient of benefit sets price of benefit

	Benefit for the promisor
	No benefit from the promisor
	Benefit for the recipient


E. DEFENSE

1. Gift

2. No benefit to promisor

a. Mills v. Wyman – No actual benefit to father of deceased son.

3. Recipient did not attach a value to the benefit but makes an empty promise – Harrington v. Taylor

4. To the extent the value is disproportionate to the benefit

VII) OBLIGATION ARISING FROM TORT

A. Action ex delicito: Action arising from tort

B. ELEMENTS

1. Duty of care that is imposed by statute, common law, or custom that is breached in a contractual relationship

2. If there is nonfeasance of a contract, you have to seek remedies under breach of contract.

3. If there is misfeasance, you can seek remedies under breach of contract OR tort

	
	CONTRACT
	TORT

	Liability
	Strict liability
	Fault-based liability

	Duty and Interest
	Set by contract
	Set by law

	Government Immunity
	None
	Possible

	Statute of Limitations
	Not as short as tort
	Yes

	Remedies
	Expectancy
	Compensatory, Punitive


C. CASES

1. Mauldin v. Sheffer – P architect contracts with a D engineer, who performs a misfeasance, creates blueprints that violate the laws of physics. P can sue under tort.
2. Promissory Fraud – A tort claim

a) what did promisor promised, implicitly or explicitly
b) ascertain whether at time of promising that representation was true.

c) was misrepresentation made recklessly or knowingly with scienter necessary for punitive sanctions. If mistake is innocent, you get reliance damages
d) Hargrave v. Oki Nursery, Inc

i) D nursery represented vines were disease free. On this reliance, P wine maker bought the vine which was diseased. P can pusrue a tort claim under fraud. 

D. EXCEPTIONS - BAD FAITH BREACH OF CONTRACT

1. You do not get to pursue bad faith breach of contract under torts, only contract remedies
2. Foley v. Interactive Data – P was dismissed from D’s company when he accused a prospective supervisor of being under an investigation for a crime. 
a) Breach of good faith is an element of contract, not torts
b) No power disparity between employer and employee
c) damages can be mitigated by finding another job
d) Insurance serve a quasi-public function and they need to be punished when they deal in bad faith. Private employers do not serve the public.
3. Valente v. University of Wyoming Research Corp.- P is an at-will employee who was fired for refusing to cooperate in retaliation.
a) Court will not allow him to pursue a tort claim because there is no special relationship between an at-will employee and employer.
4. EXCEPTION – BAD FAITH BREACH BY INSURANCE COMPANY
a) We allow tort claims to be pursued because we want them to be punished for they serve a quasi-public function.

b) Power disparity between insurance and insured – Insured cannot go to another insurance agency to recoup damages. 
E. Emotional Distress Damages

i) Only available in personal contracts such as doctor-patient, funeral home, nursing home. 

ii) Emotional distress is not foreseeable in commercial contracts. Chrum v. Charles Heating – Unforeseeable that a furnace would burn down a house and cause emotional distress. 

iii) Not available in commercial agreements unless it arises independently out of a tort claim. 
VIII) WARRANTIES: PREDOMINANT PURPOSE TEST – "Goods" means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than the money in which the price is to be paid, investment securities (Article 8) and things in action. "Goods" also includes the unborn young of animals and growing crops and other identified things attached to realty as described in the section on goods to be severed from realty (Section 2–107).
A. Goes under UCC §2 if it is 1) a sale of a good that is 2) movable 3) with a passable title. 
B. Express Warranty 

C. §UCC 2-313: 
(1) Express warranties by the seller are created as follows:

(a) Affirmation: Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and becomes part of the basis of the bargain, and any description of the goods which is made part of the basis of the bargain. Seller wants to sell something. 
(b) Description: Any description of the goods which is made part of the basis of the bargain creates an express warranty that the goods shall conform to the sample or model.
(c) Sample: Any sample or model which is made part of the basis of bargain creates an express warranty that the whole of the goods shall conform to the sample of model.
(2) It is not necessary to the creation of the express warranty that the seller use words such as warrant or guarantee…
1. Figure out if there was an affirmation of fact, description, or sample by the seller or was it opinion
a) Defenses – Factors indicating Opinion
i) Lack of specificity in statement
ii) Statement made in equivocal manner

iii) Statement which reveals goods are experimental in nature
iv) Lack of verifiable statement
2. If fact, are these facts are assumed to become a basis of the bargain (watered-down version of reliance)?

a) Defenses 

i) buyer had knowledge of his own and inspected product or waived right to inspect
b) Counter-defense

i) Defect isn’t discoverable
3. Did the goods not comply with the warranty?
4. The buyer’s loss or injury was the proximate and actual cause by the defect.

5. Make sure there are no defenses. 
a) disclaimer

b) Statute of limitations

c) Lack of privity

d) Assumption of the risk. 

6. Cases

a) Keith v. Buchanan
i) Brochure and rep’s statement that boat is sea-worthy is an affirmation of fact, not puffery or opinion.

ii) These statements became a basis of the bargain.

iii) P inspected but inspection would not have lead to discovery boat was not sea worthy

D. Implied Warranty For a Particular Purpose – UCC 2-315: Seller has reason to know any particular purpose for which the goods are required and that the buyer is relying on the seller’s skill or judgment to select to furnish suitable goods. Buyer comes wanting something.
1. Buyer intends to use goods for a particular purpose
2. seller has reason to know this purpose

3. the buyer relies on the seller’s skill or judgment to select or furnish goods suitable for this purpose

4. The seller at the time of contracting has reason to know buyer is relying on such skill. 

a) Defenses

i) No reliance on seller – example: own knowledge or your own team of experts – Keith v. Buchanan
ii) No reason why seller would know of reliance
iii) Reliance is unreasonable. If a reasonable person would have realized the seller is dumb and would have not relied on the seller and you did, there is no implied warranty. 

E. Implied Warranty of Merchantability UCC 2-314
1. Unless excluded or modified, a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect tot goods of that kind. § 2-314(1)
2. Goods to be merchantable must be at least be such as are fit for the ordinary purposes for which such goods are used. § 2-314(2)(c)
a) Defenses

i) Inspection of goods
ii) Refusal to examine goods

iii) Person selling it must be a merchant. Can’t be a one time seller. 

3. Cases

a) Webster v. Blue Ship Tea Room

i) D restaurant did not violate warranty because common recipe of fish chowder includes fish bone.
ii) P also inspected the chowder by stirring

IX) Statute of Frauds – Compliance with statute of fraud does not make a contract. But noncompliance with statute of fraud will invalidate a contract. Purpose of statute of fraud is to prevent fraudulent contracts.
1. The following contracts need to be written:
a) to charge a personal representative, upon any special promise to answer for damages out of personal representative’s own estate
b) to charge any person upon any special promise to answer for the debt, default, or misdoings of another

c) marriage

d) Upon any contract for the sale of lands, tenements, or hereditaments or of any interest in or concerning them

e) Upon any agreement that is not to be performed within one year from the making there of (365 days or less) 
i. If performance is incapable/impossible within a year, it must be in writing. 
· C hires E for five years. E is not expected to live for more than half a year. Contract must be in writing because it is incapable of being performed within a year. It is about the possibility of E doing the 5, no matter how unlikely, not the discharge of E due to his death, no matter how likely.  
· But if C hire E for his entire lifetime, it does not have to be in writing because the terms of the contract can be performed in under a year due to possibility of his life being less than a year.
f) To charge any person upon any agreement authorizing or employing an agent or broker to purchase or sell real estate for compensation or commission

g) To charge the estate of any deceased person upon any agreement which by its term is not to be performed during the lifetime of the promisor

2. Contract need to list the following elements– 2nd Restatement of Contracts, §131

a) reasonably identifies the subject matter of the contract,
b) is sufficient to indicate that a contract with respect thereto has been made between the parties or offered by the signer to the other party, and

c) states with reasonable certainty the essential terms of the unperformed promises in the contract

i) Jonesboro Investment Corp. v. Cherry - P enters into written contract with D to buy property for money. P pays money; D refuses to hand over title to land. P sues D. D motions for demurrer saying written contract was insufficient for terms and condition such as balanced owed and installments to be paid. Basically, you don’t know what the consideration is and the performance (installment). Court agrees.
d) Signed by or behalf on the party to be charged.
3. Defenses

a) You don’t satisfy bullet point 2 – Restatement §131
b) Leading object rule for surety/debt: When the leading object of the promisor is to subserve some interest or purpose of his own, notwithstanding the effect is to pay or discharge the debt of another, his promise is not within the statute.
i) Schoor Associates v. Holmdel Heights Construction Co. - P asks Holmdel Heights for money owed. D represents that Holmdel cannot complete project unless more money is given, and as consideration D will become Holmdel’s surety. D doesn’t pay and is sued. D argues he cannot be bound since his guarantee needed to be in writing. Court disagrees, noting that he became a guarantor out of his own pecuniary interest, putting it outside the statute of fraud. 
c) Partial Performance – McIntosh v. Murphy
i) I agree to sell 3 pianos to Alice. I deliver one piano and she does not pay for that piano. Alice cannot use the statute of fraud since I have already delivered though she is only obligated to pay for one piano. 

ii) I want to buy a piano from Alice for X amount. I have already given her half and she refuses to give me the piano. She cannot use statute of fraud and she has to give me the full piano, not just half.

iii) McIntosh v. Murphy - If you enter into an employment contract that last more than a year, it must be in writing. P moved from Hawaii and forbears all other job offers on D’s reliance. He partially performed before he was fired. P sued, D said there was no contract because it did not satisfy the requirement it be in writing since it was for more than a year. It is disputed how long the job was for but court says it doesn’t matter because P had partially performed to his detriment. 
iv) For land sales, it is full performance by seller or detrimental reliance that was induced by oral argument by buyer. Seller may get contract price and buyer may get specific performance. 
d) Full performance will invalidate statute of fraud, even if it took more than a year to fully perform. Rest. 2d, 130. 
e) Detrimental reliance - Restatement 139: 
i) A promise which the Promisor should reasonably expect to induce action or forbearance on the part of the Promisee…and which does induce the action or forbearance in enforceable notwithstanding the Statute of Frauds if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach is to be limited as justice requires.
ii) In determining whether injustice can be avoided, following circumstances are significant
· Availability and adequacy of other remedies
· The character of forbearance in relation to remedy sought

· The reasonableness of action or forbearance
· The foreseeability of action or forbearance to promisor
f) UCC §2-201 – begun manufacture of “specially manufactured” suitable only to buyer; OR payment for goods has been made and accepted, or goods have been delivered and accepted

i) Company makes tote bags containing special logo that only client would use.
X) Equitable Relief – When the monetary remedy for breach of contract is not sufficient, equitable relief maybe given. It is either a specific performance or injunction.
A) 3 Limitations on Use

1) Money damages must be inadequate

a) Speculative (cannot be estimated with sufficient certainty) or hard-to-calculate value
i. A piece of art that has sentimental value to the purchaser
ii. A long-term contract to supply a good that has volatile prices Laclede Gas v. Amoco Gas
b) Item is unique and substitute cannot be purchased 
i. Forbearance to work for competitor, sale of a unique business, and patents all fall within this category
ii. Stephen’s Machine v. D&H Tools – P’s financial circumstances were unique that they could not avoid business loss if they bought a replacement machine from someone else. 
2) Terms of the contract must be definite
3) No difficulty of enforcement or supervision
a) Unfortunately, most construction contracts require supervision and are hard to enforce because court cannot tell what adequate performance is.
B) Sale of land has traditionally been considered unique
1) Money damages are usually inadequate, terms of contract are defined, and no difficulty of supervision

a) Defense – If the seller has already conveyed the property and the buyer breaches, money damages are adequate for it is KP and consequential damages. 

C) Personal Services contract are rarely enforced for…

1) they seem like involuntary servitude and…
2) confidence and loyalty to employer is gone with a lawsuit
D) Injunction is usually given to prevent an employee from working for a competitor. 3 factors are:
1) Unique skills – Unique skill or special knowledge of employer’s business. If it is not unique, monetary damages may be recovered.

   a) Sport stars (Brett Favre) and entertainers fall in this category

2) Injunction will still allow options for employee to make a living

a) This is not satisfied if the only way to make a living is to work for the employer when the injunction is granted
3) Employer must perform with employee in good faith.

a) “Employer is prepared to continue the employment in good faith” Rest.2d, 367, Comment C. Sale of Goods under UCC 2-716

i) Uniqueness

ii) Inability to cover is strong evidence of other proper circumstances that specific performance may be given even if the goods are not unique.

iii) Rise in market price is usually not sufficient to order specific performance. 
E) Defenses
1) Unfairness/Unconscionability
a) Wollums v. Horsley – P, an experienced businessman implores D, an illiterate ill farmer, not to seek advice from others about true value of his house. D learns of market value and refuses to complete the deal. P asks for specific performance. Court will not grant it.
b) Lack of Mutuality of Performance – Rest. 2d, 363: P will pay D to construct a unique house for 5K down, 10 K halfway, and 25K upon completion. After 5 K is paid, D repudiates because P can prove that D is about to be bankrupt and will not pay. P sues for specific performance. Court will not grant this unless P can post a bond to cover D.
c) Indefiniteness
d) Impracticality of Performance
Outline (.5), overview(.5), theory (1), application (1), summary/conclusion (.5)
For MC, it’s one point each. Read answer before reading fact pattern. Hammond will not give a long essay. He cares more about analysis, not issue spotting. 
Compare Kelly and Britton. 

Equitable estoppel makes a false representation or knowingly concedes a material fact with the intent that the innocent party act upon the false representation of concealment. 

FALL CONTRACTS EXAM DISCUSSION
MC
1) B
2) A
3) C
4) D
5) B
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