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3 Stages of Contract Relationship
1. Negotiation

2. Agreement

3. Performance

MUTUAL ASSENT
I. Did the partied MUTUALLY ASSENT to the same contract?

a. Was there intent to enter into a contract

i. must be determined from

1. Conduct

2. Language

3. The circumstances surrounding the alleged agreement

ii. Objective Theory of Contracts – intention corresponds to the reasonable interpretation of one’s words/actions

iii. Subject matter of the contract

1. If the subject matter and terms of a transaction are such as customarily have affected legal relations and there is nothing to indicate that the one now asserting their existence had reasons to know that the other party intended not to affect his legal relations, thus the transaction will be operative legally.

2. If the subject matter and terms are not such as customarily have affected legal relations, the transaction is not legally operative unless the expressions of the parties indicate an intention to make it so.

3. There is a non-contractual presumption for family relationships, but the opposite presumption for business relationships.

b. Was there agreement to the same thing? 

c. OFFER
i. Rights and powers

1. Offeror’s Power

a. Set terms and manner of acceptance

b. Set duration of offer (duration can also be determined by reason) 

c. Revoke to offer unless the offeree presents a counteroffer

2. Offeree’s Power – Power of Acceptance

a. To accept offer made

b. Present a counteroffer and assume the powers of the offeror

ii. Types

1. Unilateral contract – one in which no promisor receives a promise as consideration for his promise.  Unilateral contracts may only be accepted with performance, not a promise to perform.

2. Bilateral contract – one in which there are mutual promises between two parties to the contract; each party being both a promisor and a promisee
iii. UCC
1. UCC § 2-204(3) – Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.  (PG 412)

2. UCC § 2-311(1) – An agreement for sale which is otherwise sufficiently definite (see above) to be a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one of the parties.  Any such specification must be made in good faith and within limits set by commercial reasonableness.  (PG 412)

3. UCC § 2-206(1)(a) – Unless otherwise unambiguously indicated by the language or circumstances, an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. (PG 423)

iv. Common Law
1. Power of the offeror

a. Set terms and manner of acceptance

b. Set duration of offer (duration can also be determined by reason) 

c. Revoke to offer unless the offeree presents a counteroffer

2. Where the offer is clear, definite, and explicit, and leaves nothing open for negotiation, it constitutes an offer. Acceptance of which would complete a contract.

a. Advertisements addressed to the general public may constitute an offer if the facts show that some performance was promised in positive terms in return for something requested.

b. While price quotes do not constitute offers, the intent of the parties must be inferred from all of the circumstances.  They may still be enforceable if they may reasonably be construed as an offer.
d. ACCEPTANCE
i. UCC § 2-206(1)(a) – Unless otherwise unambiguously indicated by the language or circumstances, an offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. (PG 423)

ii. COMMON LAW
1. Types

a. Absolute acceptance – accepting an offer regardless of any independent or collateral requests

b. Conditional acceptance – accepting an offer ONLY IF additional inquiries or requests are granted.
2. Requirements for Acceptance

a. Has to be definite and unequivocal

b. Must be provided in the manner specified by the offeror

c. If specified as exclusive, all other forms of acceptance are precluded

d. If acceptance is proffered by performance rather than a return promise, there is acceptance if performance is completed in the time allowed for accepting the offer.

e. If acceptance is proffered via part performance in accord with terms of the agreement, an option contract is created.
3. While in case of doubt, if offeror is vague in its terms, acceptance may reasonably be determined by offeree
4. Mirror Image Rule – Acceptance must reflect what was offered.

5. Medium of acceptance may be determined by the offerer, but depending on the wording, may be more suggestive than binding.

a. Where partial performance has already occurred, acceptance may be implied.

b. Where an offer is made by one party to another when they are not together, the acceptance of it by that other must be manifested by some appropriate act.  The offerer does not need to know of the acceptance.  It is only required that notification of the acceptance has been sent in some appropriate way to be in the usual course of events.

6. A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under advisement.

7. Restatement (Second) of Contracts § 32 – “Invitation of Promise or Performance”—In case of doubt an offer is interpreted as inviting the offeree to accept either by promising to perform what the offer requests or by rendering the performance, as the offeree chooses. (PG. 426)
8. Silence does NOT equal acceptance

a. Restatement (Second) of Contracts § 69 – Acceptance by Silence or Exercise of Dominion (PG. 429)
i. Where an offeree fails to reply to an offer, his silence and inaction operate as an acceptance in the following cases only:
1. Where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation
2. Where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer.
3. Where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept.
ii. An offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror it is an acceptance only if ratified by him.
b. 39 USC § 3009 - 39 U.S.C. § 3009 (1994) – Mailing of Unordered Merchandise
i. (a) Except for (1) free samples clearly and conspicuously marked as such, and (2) merchandise mailed by a charitable organization soliciting contributions, the mailing of unordered merchandise constitutes an unfair method of competition and an unfair trade practice.
ii. (b) Any merchandise mailed in violation of subsection (a) of this section, or within the exceptions contained therein, may be treated as a gift by the recipient, who shall have the right to retain, use, discard, or dispose of it in any manner he sees fit without any obligation whatsoever to the sender.  All such merchandise shall have attached to it a clear and conspicuous statement informing the recipient that he may treat the merchandise as a gift to him and has the right to retain, use, discard, or dispose of it in any manner he sees fit without any obligation whatsoever to the sender.
iii. (c) No mailer of any merchandise mailed in violation of subsection (a) of this section, or within the exceptions contained therein, shall mail to any recipient of such merchandise a bill for such merchandise or any dunning communications.
iv. (d) For the purposes of this section, “unordered merchandise” means merchandise mailed without the prior expressed request or consent of the recipient.
iii. Restatement of Contract § 45 – If an offer for a unilateral contract is made, and part of the consideration requested in the offer is given or tendered by the offeree in response thereto, the offeror is bound by a contract, the duty of immediate performance of which is conditional on the full consideration being given or tendered within the time stated in the offer, or, if no time is stated therein, within a reasonable time.

II. DURATION AND REVOCATION OF OFFERS
a. Revocation
i. Offer may be revoked even with offeree’s acceptance if:

1. Offer revoked before offeree conveyed actual acceptance

2. Unqualified counter-offer

3. Untimely acceptance

4. Failure to accept within a reasonable time if there is no time specified for response

ii. Restatement (Second) of Contracts § 36 – Methods of Termination of the Power of Acceptance

1. An offeree’s power of acceptance may be terminated by

a. Rejection or counter-offer by the offeree, or

b. Lapse of time, or

c. Revocation by the offeror, or

d. Death or incapacity of the offeror or offeree

2. In addition, an offeree’s power of acceptance is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.

iii. Restatement (Second) of Contracts § 42

1. An offeree’s power of acceptance is terminated when the offeree receives from the offeror a manifestation of an intention not to enter into the proposed contract. (PG 443)
2. EXCEPTION to the notification of revocation requirement – where an offeror publishes its offer broadly to the public through announcements and ads, the offer may be revoked by using the same method to advertise the original offer. Shuey v. United States, PG 443

iv. Limits on revocation are determined by

1. the objective manifestations of the parties

2. the language in the offer that establishes a set deadline for acceptance (including the Mail Box rule)

3. the customs of the industry

4. the presence of a counter offer

5. whether the offer was made face-to-face and the meeting at which the offer was made completed without acceptance, unless the offeror specifically extends the offer

b. Duration
i. An offer without a time limit must be construed to expire within a reasonable time frame.

1. Statute of limitations is not dispositive of whether an offer is reasonable or not, though it is relevant.

2. Reasonableness of business offers may be a question of law when such transaction is commonplace and occurs in a standard manner.  It becomes a question of fact when there are multiple factors to consider in determining whether a reasonable amount of time had expired to void an offer.
ii. For offers with times limits – time for acceptance begins when the offeree receives the offer, not when the offeror makes the offer.
c. Option Contracts
i. UCC § 2-205 – Firm Offers (PG 447) – An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, during the time stated or if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed three months; but any such term of assurance on a form supplied by the offeree must be separately signed by the offeror.
ii. Restatement (Second) of Contracts § 87(1) (PG 446) – Option Contracts

1. An offer is binding as an option contract if it:

a. (a) is in writing and signed by the offeror, recites a purported consideration for the making of the offer, and proposes and exchange on fair terms within a reasonable time; or

b. (b) is made irrevocable by statute.

2. Comments to Rst. § 87(1)(b) – while the courts will not normally inquire into the sufficiency of consideration, gross disproportion between the payment and the value of the option commonly indicates that the payment was not in fact bargained for but was a mere formality or pretense.  In such a case, there is no consideration.

iii. Promise to hold open an offer or option may not be upheld if there is no consideration.  On the other hand, promise to hold open an offer or option may be upheld if there is sufficient consideration.  Power to revoke is limited by an option contract bargained for with consideration
iv. Restatement (Second) of Contracts § 45 – Option Contract Created by Part Performance or Tender

1. (1) Where an offer invites an offeree to accept by rendering a performance and does not invite a promissory acceptance, an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

2. (2) The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.
d. Mailbox Rule – An offer is binding if acceptance by mail is acceptable and offeree sent his reply letter before the deadline passed.

i. Applies for option contracts as well

ii. Does not apply if offeror specified when a specific time that he needed to be notified by, versus when the response should be sent.
