
United States District Court, E. D. New York.
Cora McRAE, Jane Doe, Mary Doe, Susan Roe, Ann

Moe, Individually and on behalf of all others similarly
situated; Planned Parenthood of New York City, Inc.;

and Irwin B. Teran, M. D., Jane Hodgson, M. D., David
B. Bingham, M. D., Hugh Savage, M. D., Edgar W.

Jackson, Lewis H. Koplik, M. D., Individually and on
behalf of all others similarly situated; Women's Divi-
sion of the Board of Global Ministries of the United

Methodist Church, Theressa Hoover, its Associate Gen-
eral Secretary, Ellen Kirby, its Executive Director,

Plaintiffs,
v.

Joseph A. CALIFANO, Jr., Secretary, United States De-
partment of Health, Education and Welfare, Defendant,

and
Senators James L. Buckley and Jesse A. Helms, Con-
gressman Henry J. Hyde, and Isabella M. Pernicone,

Esq., Intervenor-Defendants.
NEW YORK CITY HEALTH AND HOSPITALS

CORPORATION, Plaintiff,
v.

Joseph A. CALIFANO, Jr., Secretary, United States De-
partment of Health, Education and Welfare, Defendant.

Nos. 76C1804, 76C1805.

Jan. 15, 1980.

Action was brought challenging validity of Hyde
amendment limiting medicaid funding for abortions.
The District Court, 421 F.Supp. 533, enjoined enforce-
ment of the Amendment. The Supreme Court, 433 U.S.
916, 97 S.Ct. 2993, 53 L.Ed.2d 1103, vacated and re-
manded. The District Court, Dooling, J., held that: (1)
Hyde Amendment changed substantive requirements of
Title XIX; (2) Amendment did not unconstitutionally
establish a religion nor work an unconstitutional entan-
glement of government in the affairs of a religion; (3)
Amendment did violate the liberty interest in individual
decision of religiously formed conscience to terminate
pregnancy for medical reasons; (4) state may fund nor-
mal childbirth while refusing to fund nontherapeutic

abortion; and (5) denial of funding for medically neces-
sary abortions did not meet the rationality test.

Order accordingly.

Reversed, 100 S.Ct. 2671.
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198HIII(B) Medical Assistance in General; Medi-
caid

198Hk472 Benefits and Services Covered
198Hk480 k. Abortion or Birth Control.

Most Cited Cases
(Formerly 356Ak241.95)

Hyde Amendment limiting medicaid funding of abor-
tions does not work an impermissible establishment of
religion. U.S.C.A.Const. Amend. 1.

[15] Constitutional Law 92 1396

92 Constitutional Law
92XIII Freedom of Religion and Conscience

92XIII(B) Particular Issues and Applications
92k1394 Health Care

92k1396 k. Abortion and Birth Control.
Most Cited Cases

(Formerly 92k84.5(17), 92k84)

Health 198H 480

198H Health
198HIII Government Assistance

198HIII(B) Medical Assistance in General; Medi-
caid

198Hk472 Benefits and Services Covered
198Hk480 k. Abortion or Birth Control.

Most Cited Cases
(Formerly 356Ak241.95)

Hyde amendment limitation on medicaid funding for
abortions does not involve excessive government entan-
glement with religion. U.S.C.A.Const. Amend. 1.

[16] Constitutional Law 92 4452

92 Constitutional Law
92XXVII Due Process

92XXVII(G) Particular Issues and Applications
92XXVII(G)22 Privacy and Sexual Matters

92k4451 Abortion, Contraception, and
Birth Control

92k4452 k. In General. Most Cited
Cases

(Formerly 92k274(5))
Liberty protected by the Fifth Amendment extends to

the individual decisions of religiously formed con-
science to terminate pregnancy for medical reasons.
U.S.C.A.Const. Amends. 1, 5.
*632 Rhonda Copelon and Nancy Stearns, Center for
Constitutional Rights, New York City, Janet Benshoof
and Judy Levin, American Civil Liberties Union, Sylvia
A. Law, Jill Laurie Goodman, New York City, and Nad-
ine Taub, Newark, N. J., for plaintiff women and medic-
al doctors, and for Women's Division of the Board of
Global Ministries of the United Methodist Church.

Harriet F. Pilpel, New York City (Greenbaum, Wolff &
Ernst, New York City, of counsel) and Eve W. Paul,
Planned Parenthood Federation of America, New York
City, for plaintiff Planned Parenthood of NYC, Inc.

Ellen Kramer Sawyer, New York City (Allen G.
Schwartz, Corp. Counsel, City of New York, New York
City, of counsel) for plaintiff New York City Health and
Hospitals Corp.

Richard P. Caro, Asst. U. S. Atty., Brooklyn, N. Y.
(Edward R. Korman, U. S. Atty., Brooklyn, N. Y., of
counsel) for the Secretary.

A. Lawrence Washburn, Jr., New York City (Bodell &
MaGovern, P. C., Leonard F. Manning, Washington, D.
C., Dennis J. Horan, Patrick A. Troeman, Dolores V.
Horan, and John D. Gorby, Americans United for Life,
Inc., Legal Defense Fund, Chicago, Ill., of counsel) for
intervenor-defendant Pernicone.

Gerald E. Bodell, New York City (John D. Gorby,
Thomas J. Marzen, Patrick A. Trueman, Americans
United for Life, Inc., Chicago, Ill., of counsel) for inter-
venor-defendants Buckley, Helms and Hyde.

Margo K. Rogers and John E. Heintz, Washington, D.
C. (Covington & Burling, Washington, D. C., of coun-
sel) for American Academy of Child Psychiatry, amicus
curiae, supporting plaintiffs' contentions.

Leo Pfeffer, Brooklyn, N. Y., for American Jewish Con-
gress, American Ethical Union, American Humanist As-
sociation, Americans United for Separation of Church
and State, Board of Church and Society, United Meth-
odist Church, Catholics for a Free Choice, Church of
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the Brethren, Christian Church (Disciples of Christ,
Inc.), National Federation of Temple Sisterhoods,
United Presbyterian Church in the United States of
America, Union of American Hebrew Congregations,
Unitarian Universalist Women's Federation, United
Church Board for Homeland Ministries and United Syn-
agogue of America, amici curiae, supporting plaintiffs'
contentions.

Robert A. Destro, Cleveland, Ohio, for Catholic League
for Religious and Civil Rights (and its members Mi-
chael J. Schwartz, Virginia C. Ryan, Kathleen C.
Canepa, Ann Marie Segedy, Monte Harris Liebman and
Bonnie J. Nitz), amici curiae, supporting the conten-
tions of defendant and intervenor-defendants.

Anne R. Teicher, New York City, for Committee for

Abortion Rights and against Sterilization Abuse, Com-
mittee to End Sterilization Abuse, and Comision Fe-
menil Mexicana, amici curiae, supporting plaintiffs'
contentions.

Edith Holleman, New York City (Phyllis N. Segal, New
York City, of counsel) for NOW Legal Defense and
Education Fund, amicus curiae, supporting plaintiffs'
contentions.

DOOLING, District Judge.
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*634 MEMORANDUM and ORDER for JUDGMENT

Following the decision of Beal v. Doe, 1977, 432 U.S.
438, 97 S.Ct. 2366, 53 L.Ed.2d 464; Maher v. Roe,
1977, 432 U.S. 464, 97 S.Ct. 2376, 53 L.Ed.2d 484, and
Poelker v. Doe, 1977, 432 U.S. 519, 97 S.Ct. 2391, 53
L.Ed.2d 528, the decision in the present case prelimin-
arily enjoining the enforcement of the so-called Hyde
Amendment to the Act making Medicaid appropriations
for fiscal 1977 (D.C., 421 F.Supp. 533) was vacated by
the Supreme Court (433 U.S. 916, 97 S.Ct. 2993, 53
L.Ed.2d 1103) and the case was remanded “for further
consideration in light of Maher v. Roe . . . and Beal v.
Doe ”. The Court denied plaintiffs' application for a stay
of the execution of the order vacating the decision in
this court, 434 U.S. 1301, and plaintiffs' petition for re-
hearing, 434 U.S. 881, 98 S.Ct. 244, 54 L.Ed.2d 165. A
temporary restraining order entered in this court on July

28, 1977, was vacated on August 4, 1977.

I

The magnitude of abortion in contemporary societies
appears, at least to an extent, from the published statist-
ical data. The 1975 Abortion Surveillance Report of the
Center for Disease Control (“CDC”), Department of
Health, Education and Welfare, Public Health Service,
supplemented by the prepublished tables for the 1976
Surveillance Report, analyzes the reported data on legal
abortions in the United States. In the period 1969-1976,
the number of legal abortions, the ratio of the abortions
to live births, and the number of states reporting were as
follows:
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Abortions

per 1,000 States

Year Abortions live births reporting

1969 22,670 6.3 10

1970 193,491 51.9 24

1971 485,816 136.6 25

1972 586,760 180.1 28

1973 615,831 196.3 51 *

1974 763,476 241.6 51

1975 854,853 271.9 51

1976 988,267 312.0 51

FN* Includes District of Columbia

The data are not geographically uniform. For those
states having 2,000,000 or more women aged 15-44 the
figures were in 1976:

Abortions

Live per 1,000

State births Abortions live births

California 332,105 142,593 429

Illinois 170,181 66,356 390

Michigan 130,135 42,489 326

New York 235,176 147,860 629

Ohio 155,215 37,192 240

Pennsylvania 148,004 52,261 353

Texas 218,447 50,493 231

Surveys made by the Alan Guttmacher Institute (“AGI”)
give somewhat higher figures for abortions in the
United States:

Abortions Abortions per 1,000

Year in 1,000s live births

---- ---------- -------------------

1974 899.9 282
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1975 1,034.2 331

1976 1,179.3 361

1977 1,270.1 * NA

FN Extrapolated from data of quarters through the 1st quarter of 1977.

The percent distribution of legal abortions by classify-
ing characteristics of the patients were given as follows
in the prepublished CDC figures for the years

1972-1976:

Percent Distribution

--------------------

Characteristic 1972 1973 1974 1975 1976

-------------- ---- ---- ---- ---- ----

Age

---

19 or younger 32.6 32.7 32.7 33.1 32.1

20-24 32.5 32.0 31.8 31.9 33.3

25 and over 34.9 35.3 35.6 35.0 34.6

Race

----

White 77.0 72.5 69.7 67.8 66.6

Other 23.0 27.5 30.3 32.2 33.4

Percent Distribution

--------------------

Characteristic 1972 1973 1974 1975 1976

-------------- ---- ---- ---- ---- ----

Marital status

--------------

Married 29.0 27.4 27.4 26.1 24.6

Unmarried 70.3 72.6 72.6 73.9 75.4

Number of living

Children
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----------------

None 49.4 48.6 47.8 47.1 47.7

1 18.2 18.8 19.6 20.2 20.7

2 13.3 14.2 14.8 15.5 15.4

3 8.7 8.7 8.7 8.7 8.3

4 or more 10.4 9.7 9.0 8.6 7.9

Weeks of gesta-
tion

8 or less 34.0 36.1 42.6 44.6 47.0

9-10 30.7 29.4 28.7 28.4 28.0

11-12 17.5 17.9 15.4 14.9 14.4

13-15 8.4 6.9 5.5 5.0 4.5

16-20 8.2 8.0 6.5 6.1 5.1

*635 The CDC data for 1976 give an age bracket distri-
bution for 762,427 of the 988,267 abortions reported for
that year. Of these abortions 241,845 were performed
for women 19 or younger, 31.7% of the total, a slightly
smaller percentage from that given by CDC in the more
general “characteristics” table. Detailed age data for

184,938 of the 241,845 “teen age” abortions, reported
by 26 states having such data available, showed the fol-
lowing age distribution:

Calculated ratio to

Number of 1,000 live births,

Age Abortions same 26 states

--- ---------- -------------------

13 1,307 )

) 1,138

14 5,544 )

15 14,475 835

16 25,792 672

17 34,711 574

18 52,336 634

19 50,773 494

------- ---

Total 184,938 602

The calculated ratio of abortions to live births by age
classes, based on the 762,427 abortions for which there
were age data, are given as follows in the CDC tables
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for 1975 and 1976:

Age Abortions per 1000 live births

--- ------------------------------

1975 1976

---- ----

Less than 15 1,193 1,208

15-19 542 582

20-24 289 320

25-29 192 198

30-34 250 241

35-39 422 419

40 and over 688 712

Total 313 328

The CDC tables for 1975 and 1976 give the following
data from selected states distributing abortions by the
number of the patient's previous live births:

Number of Abortions per 1,000 live births to

previous women having same number of

live births previous live births

1975 1976

---- ----

0 384 393

1 220 230

2 368 371

3 477 493

4 435 455

5 or more 473 537

Total 341 351

The CDC Surveillance material gives some information
on abortions in other countries. The data for those coun-
tries for which both 1975 and 1976 figures are given are

as follows:

1975 1976

Per 1000 Per 1000
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Per 1000 women women

Country Number live births 15-44 Number 15-44

------- ------ ----------- -------- ------ --------

Denmark 27,900 388 42 26,800 25.8

England & Wales 106,600 177 11 127,900 -

Finland 21,500 323 20 19,200 18.0

Hungary 96,200 495 42 94,700 41.5

Singapore 11,900 298 22 15,500 27.5

Sweden 32,500 314 20 32,400 20.1

Tunisia 16,000 82 13 20,300 17.1

United States 854,853 274 18 988,267 20.5

*636 The prevalence of illegal abortions in this country
before the state legislatures commenced to change the
abortion laws, and before the decisions in Roe v. Wade,
1973, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147, and
Doe v. Bolton, 1973, 410 U.S. 179, 93 S.Ct. 739, 35
L.Ed.2d 211, is not remotely determinable. A 1957
committee estimate of 200,000 to 1,200,000 abortions a
year was often referred to, and the AGI Reports on Pop-
ulation/Family Planning, Number 14 (2nd Edition),

December 1975, (page 15) found theoretical support for
an estimate of 1,000,000 abortions a year. There was a
history of maternal deaths due to abortion, and the
Health Resources Administration of the Public Health
Service (DHEW) had statistics of uncertain tenor cover-
ing the years 1960-1975. The figures indicate a distinct
reduction in such deaths over the years.

Total Death

maternal due to % due to

Year deaths abortion abortion

1960 1,579 289 18.3

1961 1,573 324 20.6

1962 1,465 305 20.8

1963 1,466 280 19.1

1964 1,343 247 18.4

1965 1,189 235 19.8

1966 1,049 189 18.0

1967 987 160 16.2

1968 859 133 15.5

1969 801 132 16.5

1970 803 128 15.9

1971 668 99 14.3

1972 612 70 11.4

1973 477 36 7.5
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1974 462 27 5.8

1975 403 27 6.7

Data supplied by Dr. Christopher Tietze of AGI
(Reports on Population/Family Planning, Number 14
(2nd Edition), Supplement, December 1977, page 15)

are comparable in trend:

Deaths associated with abortion

-------------------------------

Other than legal

Year or All Legally Illegally

average types induced Total induced1 Spontaneous2

1958-62 292 5 287 - -

1963-67 222 4 218 - -

1968 162 5 157 103 54

1969 158 4 154 113 41

1970 158 30 128 106 22

1971 132 46 86 63 23

1972 88 24 64 41(2) 23(9)

1973 56 26 30 21(2) 9(4)

1974 51 27 24 6(1) 18(4)

1975 44 27 17 5(1) 12

FN1. Numbers in parentheses are classified as “undetermined” by CDC.

FN2. Numbers in parentheses associated with use of intrauterine device.

*637 Whatever the extent of illegal abortion before the
1973 decisions of the Supreme Court and the changes in
state abortion laws, the opinion current in the medical
world was that abortion-related deaths were in large
part attributable to illegal induced abortions, and that
the general availability of legal abortion services after
the 1973 decisions radically reduced mortality due to il-
legal induced abortion See, e. g., W. Cater & R. W.
Rochat, Illegal Abortions in the United States:
1972-1974, in Family Planning Perspectives, Vol. 8,
No. 2, March-April 1976 (DHEW reprint).

Therapeutic abortions were long known to medical and
hospital practice, and, in general, were performed under

strict medical safeguards. There are few data on the
number of therapeutic abortions, but data for 1963-1968
gathered from hospitals accounting for from 8% (in
1963) to 26% (in 1968) of live births in hospital if ap-
plied to whole number of live births in hospital indicate
the following: [FN1]

FN1. Data from C. Tietze, United States:
Therapeutic Abortions, 1963 to 1968, in Stud-
ies in Family Planning 59:5-7, November 1970
(reprint).
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Abortions per Estimated abortions

Year 1,000 live births * in all hospitals

1963 1.27 5,000

1964 2.36 9,000

1965 1.93 7,000

1966 1.76 6,000

1967 2.59 9,000

1968 5.19 18,000

FN* In the hospitals in the sample.

The data of the reporting hospitals, broken down by
years, gave the following percentage distributions by
categories of indications:

Indication 1963 1964 1965 1966 1967 1968

Percent

-------

Not stated 15.9 16.9 18.6 17.3 16.5 13.9

Psychiatric 44.6 23.3 39.6 53.2 57.9 69.6

Rubella 4.6 38.0 13.0 4.1 3.6 1.9

Other 34.9 21.8 28.8 25.4 22.0 14.6

Number per

1,000 live

births

Not stated 0.20 0.40 0.36 0.30 0.43 0.72

Psychiatric 0.57 0.55 0.76 0.94 1.50 3.61

Rubella 0.06 0.90 0.25 0.07 0.09 0.10

Other 0.44 0.51 0.56 0.45 0.57 0.76

Total 1.27 2.36 1.93 1.76 2.59 5.19

A discontinuous series of New York City data on thera-
peutic abortions performed in New York City in the
period 1943-1967 [FN2] gives the following summary
figures, the data for two groups of years being extrapol-

ated from incomplete data:

Abortions
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Total Annual per 1,000

Period (year) Abortions Average live births

1943-47 3,592 718 5.1

1949 668 668 4.3

1951-53 1,698 566 3.5

1954-56 1,096 365 2.2

1957-59 1,034 345 2.1

1960-62 * 1,029 343 2.1

1964 579 579 3.5

1965-1967 * 1,407 469 3.1

FN* Adjusted data.

FN2. Data from C. L. Erhardt, C. Tietze, and F.
G. Nelson, United States: Therapeutic Abor-
tions in New York City, in Studies in Family
Planning 51: 8-9, March 1970 (reprint).

*638 The New York City data showed a heavy concen-
tration of the therapeutic abortions in the “Private Ser-
vice” of the voluntary hospitals as against the “General
Service” in such hospitals,[FN3] and marked concentra-
tion of such abortions among white patients as against
“others”. The data on “indications” for the therapeutic
abortions are given and are divided by type of hospital

and by service:

FN3. In the same period 1964-1969 Bellevue, a
public hospital, and New York University Hos-
pital exhibited a similar contrast between the
low ratio of therapeutic abortions to live births
at Bellevue and the relatively high ration of
therapeutic abortions to live births at Uni-
versity Hospital:

Rate of therapeutic abortions per 1000

live births

1964 1965 1966 1967 1968 1969

---- ---- ---- ---- ---- ----

Bellevue 3.1 2.8 1.8 7.1 22.3 45.2

University 43.7 21.8 15.6 28.4 44.9 71.1

Therapeutic Abortions per 1,000 live births by specific indication,

New York City, 1960-62 & 1965-67

-------------------------------------------------------------------

1965-1967
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Voluntary Hospital

1960 Total ---------

thru 1965- Proprietary Private General Municipal

Indication 1962 1967 hospital Service Service Hospital

Mental dis-
orders

1.25 1.98 1.46 3.22 1.47 0.60

Rheumatic heart

disease 0.08 0.07 0.04 0.09 0.13 -

Other circulat-
ory

disease 0.07 0.17 0.11 0.27 0.10 0.09

Tuberculosis 0.04 0.01 0.02 - 0.03 -

German measles 0.14 0.20 0.02 0.40 0.10 0.03

Malignant

neoplasms 0.11 0.14 0.11 0.21 0.11 0.06

Benign neo-
plasms

0.02 0.03 - 0.05 0.02 -

Hypertension
and

toxemia 0.07 0.03 - 0.05 0.03 0.03

Nephritis, pyel-
itis,

other genito

urinary 0.07 0.06 0.09 0.10 0.02 0.03

Diabetes 0.01 0.02 - 0.04 0.01 -

Other allergic,

endocrine,

metabolic and

nutritional

diseases 0.01 0.01 - 0.01 0.02 -

Diseases of

nervous

system 0.04 0.05 0.13 0.05 0.04 0.03

RH incompatib-
ility

0.05 0.03 0.02 0.05 - 0.03

Other and not

stated 0.11 0.27 0.11 0.24 0.25 0.41

All indications 2.05 3.07 2.12 4.78 2.34 1.31
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The rise in rate over the years was ascribed by
Dr. Judith Belsky to the pressure for
“liberalization” of the abortion laws, and, pos-
sibly, increased staff awareness (Tr.
3714-3715).

*639 The Department of Health, Education and Welfare
estimated that it annually financed between 250,000 and
300,000 abortions, principally under Title XIX of the
Social Security Act (Medicaid), in the period after the
decisions in Roe v. Wade and Doe v. Bolton and before
the vacatur of the preliminary injunction and temporary
restraining order in the present case. The plaintiff New
York City Health and Hospitals Corporation has estim-
ated that over the years 1970-1975 Medicaid financed
from 46% to 50.8% of the 112,029 abortions performed
in the municipal hospitals for residents of New York
City, and financed over the same years from 31.8% to
35% of the 293,713 abortions performed for residents of
New York City in other facilities in the city.

In forwarding to the Secretary in June 1977 a list of
possible cost savings initiatives the Administrator of the
DHEW Health Care Financing Administration included
a section opening in this language:

“In 1973, about 3.6 percent of all women aged 15-44
eligible for Medicaid received abortions in States
covering abortions. Add to this the proportion of un-
wanted pregnancies where abortion was rejected, and
it is possible that close to half the welfare recipients

of child-bearing age have unwanted pregnancies in a
single year. In 1975, there were 3.5 million AFDC
families, nearly all of whom have women of child-
bearing age.”

A 1977 study based on a 1973 survey conducted by the
National Center for Health Statistics [FN4] reached the
generalized conclusion that one-fifth of all births to
mothers aged 15-44 would not have occurred if the wo-
men had given birth only to those babies they reported
as “wanted” at the time of conception; the study notes
that the survey dealt only with live births (excluding
miscarriages and, of course, abortions), and that the an-
swers did not signify that the babies, when born, be-
came “unwanted children.” A very small New York
sample, from the period before the change in the New
York abortion law, indicated that the incidence of preg-
nancies that were “unwanted” to the point of seeking to
abort the birth cut across religious lines.[FN5]

FN4. “advance data,” from Vital & Health Stat-
istics of the National Center for Health Statist-
ics, U. S. Department of Health, Education, and
Welfare, No. 9, August 10, 1977 (Public Health
Service & Health Resources Administration).

FN5. The sample was 276 cases of 378 that
came under Dr. Judith Belsky's review. She
tabulated the data thus (Tr. 3599, 3638):

Religious Background (whether

“practising” or not)

Denomination Number Percent

------------ ------ -------

Catholic 120 43.5

Protestant 98 35.5

Jewish 46 16.7

Other or mixed 12 4.3

II
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The Medicaid Act (42 U.S.C. ss 1396a-1396k), added to
the Social Security Act as Title XIX in 1965, authorized
the appropriation in each fiscal year of sums sufficient
to carry out the purposes of the Medicaid Act, that is,
“enabling each State, as far as practicable under the
conditions in such State, to furnish (1) medical assist-
ance on behalf of families with dependent children and
of aged, blind or disabled individuals, whose income
and resources are insufficient to meet the costs of neces-
sary medical services, and (2) rehabilitation and other
services to help such families and individuals attain or
retain capability for independence or self-care.” State
plans for medical assistance must be submitted to the
Secretary of the DHEW for approval; “medical assist-
ance” means payment of all or part of the cost of inclus-
ively described health care services for those eligible
for assistance whose income and resources are insuffi-
cient to meet all of such cost (42 U.S.C. s 1396d(a)).
Where states operate approved plans, the United States
pays not less than 50% nor more than 83% of the cost of
the medical assistance furnished under the plans.

Approved state plans must provide for making medical
assistance available to all *640 individuals receiving aid
or assistance under any state plan approved under cer-
tain enumerated titles of the Social Security Act, includ-
ing Part A of Title IV (Aid to Families with Dependent
Children, “AFDC”), 42 U.S.C. s 601 et seq., and the
plans must provide that the medical assistance so made
available to any individuals shall not be “less in
amount, duration, or scope than the medical assistance
made available to any other such individual,” nor less
than the medical assistance made available to individu-
als not receiving assistance under the enumerated titles
but deriving their entitlement to medical assistance un-
der schemes within Section 1396a(a)(10)(C) for those
who have “insufficient income and resources to meet
the costs of necessary medical and remedial care and
services.” The state plan must provide for some institu-
tional and some noninstitutional care and services, for
some home health services for those entitled under the
state plan to skilled nursing facilities services, and, in
the case of those receiving AFDC, at least (1) inpatient
hospital services, (2) outpatient hospital services, (3)
other laboratory and x-ray services, (4) skilled nursing

facility services for adults, early and periodic screening
of eligible minors for, and diagnosis of, their physical
and mental defects and such health care of defects and
chronic conditions discovered thereby as the Secretary's
regulations provide, and family planning services and
supplies to eligible individuals of child-bearing age, in-
cluding minors who can be considered to be sexually
active; and (5) physicians' services furnished by a phys-
ician, whether the services are furnished in the office,
the patient's home, a hospital, a skilled nursing facility,
or elsewhere (Sections 1396a(a)(13)(A), (B), and
1396d(a)(1)-(5)). The state plan must “include reason-
able standards . . . for determining eligibility for and the
extent of medical assistance under the plan which . . .
are consistent with the objectives of this Title”. The
Secretary's regulations impose the following general
plan requirements (42 C.F.R. s 440.230):

“(a) The plan must specify the amount and duration
of each service that it provides.

“(b) Each service must be sufficient in amount, dur-
ation, and scope to reasonably achieve its purpose.

“(c)(1) The medicaid agency may not arbitrarily
deny or reduce the amount, duration, or scope of a re-
quired service under ss 440.210 and 440.220 to an
otherwise eligible recipient solely because of the dia-
gnosis, type of illness, or condition.

“(2) The agency may place appropriate limits on a
service based on such criteria as medical necessity or
on utilization control procedures.”

(Service under s 440.210 is for the “categorically
needy,” such as those receiving AFDC; service under s
440.220 is for the “medically needy” provided for under
42 U.S.C. s 1396a(a)(10)(C); see 42 C.F.R. s 435.4).

Before the enactment of the Hyde amendment on
September 30, 1976, as Section 209 of the Department
of Labor and HEW Appropriations Act, 1977, 90 Stat.
1418, 1434, DHEW had regularly paid the federal share
of the cost of abortions performed under approved State
plans for medicaid eligibles; it was generally estimated
that by 1976 there were approximately 250,000 to
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300,000 federally funded abortions annually. The recor-
ded legislative history of the Hyde amendment is com-
prised in principal part in the extended and bitter de-
bates in the House of Representatives and in the Senate;
that debate was renewed and extended in the even more
contentious debates on the abortion funding issue in the
following year, which ended with enactment on Decem-
ber 9, 1977, of Section 101 of Public Law 95-205, 91
Stat. 1460, of revised language restricting the funding
of abortion. The language of the 1977 amendment was
carried forward into the Appropriations Act for the fisc-
al year ending September 30, 1979, as Section 210 of
Public Law 95-480 of October 18, 1978, 92 Stat. 1567,
1586, again not without debate. The content and tone of
the debates cannot be fairly summarized within any
reasonable compass. The accompanying Annex, not in-
tended as a part of this decision*641 but, rather, dis-
closed as the intermediate basis for statements made
about the legislative history in the decision, does give
by quotation and summary the course and sense of the
debates. The detailed attention given to them is in part
necessitated by the evidence adduced to show the nature
and intensity of the conflicting pressures brought to
bear on the members of both houses in the effort to in-
fluence their votes.

The Hyde amendment of September 1976 was intro-
duced on the floor of the House as an amendment to an
appropriations bill when efforts to bring the abortion is-
sue to debate on a proposed constitutional amendment
had failed. The debates made clear that the amendment
was intended to prevent abortions, not shift their cost to
others, and rested on the premise that the human fetus
was a human life that should not be ended. Both houses
viewed the issue as a moral and not a financial issue,
sharply debated the place in any restrictive legislation
of therapeutic abortion, the importance of leaving to the
woman the decision between childbirth and abortion,
the question whether a constitutional right to choose
abortion rather than childbirth implied a right in the in-
digent to have the abortion paid for from medicaid
funds, argued the issue of discrimination against the in-
digent woman who decided upon abortion, sought to
quantify the practical consequences in death and health
damage from illegal abortions that could result from

denying funding, were pressed with the argument that
the Hyde amendment would have a disproportionately
heavy impact on blacks and Hispanics, and threshed out
a basis for compromise exclusions from general prohib-
ition against the funding that might be voted. The argu-
ment was made that the amendment was improper as an
attempt to legislate through an appropriations bill; there
were references in the House of Representatives to
some members being fearful that they would be
“punished at the polls” for their votes on the abortion is-
sue; both houses adverted to the pendency in the Su-
preme Court of the Maher, Beal and Poelker cases; and
throughout there were references to religion and moral-
ity and the moral implications of the positions taken in
the debate. The House voted the Hyde amendment into
the bill, the Senate rejected the amendment completely,
and in conference the language of Section 209 was
agreed on along with explanatory language in a Joint
Statement accompanying the conference report. Section
209 provided:

“None of the funds contained in this Act shall be
used to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term.”

The language in the Joint Statement that professed to
express the intention of the conferees read:

“It is the intent of the Conferees to limit the finan-
cing of abortions under the Medicaid program to in-
stances where the performance of an abortion is
deemed by a physician to be of medical necessity and
to prohibit payment for abortions as a method of fam-
ily planning, or for emotional or social convenience.
It is not our intent to preclude payment for abortions
when the life of the woman is clearly endangered, as
in the case of multiple sclerosis or renal disease, if the
pregnancy were carried to term. Nor is it the intent of
the Conferees to prohibit medical procedures neces-
sary for the termination of an ectopic pregnancy or
for the treatment of rape or incest victims; nor is it in-
tended to prohibit the use of drugs or devices to pre-
vent implantation of the fertilized ovum.”

After further debate both houses passed the bill,
amended to include Section 209; the President vetoed
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the bill, but he expressed agreement with the restriction
on the use of federal funds for abortion. The Congress
overrode the veto and the bill became law on September
30, 1976. (See Annex pp. 743-772.) The Secretary did
not implement the Hyde amendment until August 4,
1977 (42 F.R. 40486), after the Maher, Beal and Poelk-
er cases were decided and the temporary restraining or-
der in the present case was terminated. The Secretary's
release was explicit that federal participation in the cost
of abortions would be provided

*642 . . . only where the attending physician, on the
basis of his or her professional judgment, has certified
that the abortion is necessary because the life of the
mother would be endangered if the fetus were carried
to term.

“ ‘Treatment for rape or incest victims' is, however,
limited for these purposes to prompt treatment before
the fact of pregnancy is established. As in all cases,
Federal funds for abortions for rape or incest victims
will be available where the physician has certified
that the life of the mother would be endangered if the
fetus were carried to term.”

(See Annex, p. 772.)

By the time the Secretary implemented the 1976 Hyde
amendment the first two stages of the 1977 debates con-
cerning imposing restrictions on abortion funding had
been completed, the House of Representatives had
voted to include in the Labor-HEW appropriations bill
the language of the preceding year's Section 209, the
Senate had disagreed, and the Senate requested a further
conference with the House of Representatives. At that
point in the debates the Senate had approved, and the
House of Representatives had, in effect, rejected (in fa-
vor of the Hyde amendment language) the Brooke
amendment, providing that

“None of the funds in this Act shall be used to per-
form abortions except where the life of the mother
would be endangered if the fetus were carried to term,
or where medically necessary, or for the treatment of
rape or incest victims. This section does not prohibit
the use of drugs to prevent implantation of the fertil-
ized ovum.”

No agreement was reached before the fiscal year ended,
and, as the disagreement on the abortion issue contin-
ued, resolutions were adopted continuing the appropri-
ations of the previous year through October 31st, then
through November 30th, and, finally, on December 7,
1977, a Joint Resolution was adopted appropriating
such amounts as might be necessary for the projects or
activities provided for in the Appropriation Act, 1978
that had been under debate (H.R. 7555), subject to cer-
tain limitations and provisions; Section 101 of the Joint
Resolution contained a proviso in the following lan-
guage:

“Provided, That none of the funds provided for in
this paragraph shall be used to perform abortions ex-
cept where the life of the mother would be en-
dangered if the fetus were carried to term; or except
for such medical procedures necessary for the victims
of rape or incest, when such rape or incest has been
reported promptly to a law enforcement agency or
public health service; or except in those instances
where severe and long-lasting physical health damage
to the mother would result if the pregnancy were car-
ried to term when so determined by two physicians.

“Nor are payments prohibited for drugs or devices
to prevent implantation of the fertilized ovum, or for
medical procedures necessary for the termination of
an ectopic pregnancy.

“The Secretary shall promptly issue regulations and
establish procedures to ensure that the provisions of
this section are rigorously enforced.”

The language was arrived at as the thirtieth version con-
sidered in conference committee or during floor debate.
The floor debates were concerned with the positions to
be taken on (a) rape and incest, (b) health risks of the
mother where the threat to her health was not covered
by the expression “the life of the mother would be en-
dangered if the fetus were carried to term,” (c) prevent-
ing fraudulent circumvention of statutory restrictions,
(d) teenage pregnancies, (e) prenatally determined fetal
defects, and (f) funding procedures not generally re-
garded as abortion, such as preventing the implantation
of the fertilized ovum and terminating ectopic pregnan-
cies. But underlying the long debate were premises of

FOR EDUCATIONAL USE ONLY Page 20
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1037&DocName=42FR40486&FindType=Y


surprising clarity that were irreconcilable in controlling
principle, but which were resolved in legislative terms
at a point that satisfied neither side, at their extremes of
view, and reflected a seeming middle *643 position that
at least in Senator Dole's telling phrase, seemed to ex-
press the sort of compromise [FN6] without which “a
democracy would wither in its own indecision” (see An-
nex p. 835, 123 Cong.Rec. S 19438, daily edition). The
major premise of the advocates of the Hyde amendment
in its original form was that abortion was the taking of
human life. The major premise of the opponents was
that the woman's constitutionally protected right of pri-
vacy encompassed her medically advised decision
whether or not to terminate her pregnancy; underlying
that premise was the holding in Roe v. Wade that the
unborn were not persons within the meaning of the
Fourteenth Amendment.

FN6. In the debate in the House on October 12,
1978, the majority leader asked:

“Will there ever come a time when the gen-
tleman from Illinois (Mr. Hyde) and others
would be willing to accept any comprom-
ise?”

Mr. Bauman answered:

“Those of us who believe strongly in the
right to life will never accept any comprom-
ise until all killing of unborn children with
Federal funds is stopped and beyond that, we
hope that all abortion will stop. We cannot
accept the murder of unborn children under
any circumstances unless the life of the
mother is endangered.”

See 124 Cong.Rec. (95th Cong., 2d Sess.) H
12519 (daily edition).

The conflict in basic principle was reflected in the com-
plexities of the debate about the victims of rape and in-
cest: from the one point of view principle forbade any
exception from the prohibition of funding abortions in
the case of victims of rape and incest; the 1976 legisla-
tion allowed no such exception. From the other view-

point the victim of rape or incest presented the paradig-
matic instances in which there should be freedom of
choice. The effort on the one side was to limit any ex-
ception for rape victims to victims of forced rape where
the incident was promptly reported; the prompt report
requirement was extended to incest, although it was as-
sumed that the most general case was parental abuse of
very young females. In the end the requirement of
prompt report was retained and the limitation to
“forced” rape was dropped; in the opinion of some
members of the House of Representatives the Secretary
should have interpreted the statutory language to ex-
clude abortion from the “medical procedures” permitted
to be funded where the rape or incest was promptly re-
ported. From the standpoint of the supporters of the
Hyde amendment the exception allowing the funding of
abortions where the life of the mother would be en-
dangered if the fetus were carried to term went far
enough, if not too far, in preferring one human life over
another, and in subjecting the fetal life to a physician's
uncontrolled judgment. From the other side, the life en-
dangerment exception was more restrictive than the law
that preceded Roe v. Wade in stating too narrowly the
occasions of therapeutically justified abortion. An effort
to broaden the exception to cover abortion “where med-
ically necessary” was met with the objection that it
would allow so much medical discretion that it would
amount to funding abortion on demand. The later sub-
stitution of the “severe and long-lasting physical health
damage” language was objected to as little different
from the “medically necessary” phrase; the insertion of
the word “physical” at least arguably excluded purely
psychiatric damage; yet, in the end, only the last minute
addition of the “two physicians” requirement made en-
actment possible. Throughout much of the debate pro-
ponents of the restrictive amendment argued that to ex-
press the restriction in terms that depended to any signi-
ficant extent on a physician's judgment was to maximize
the risk of fraudulent impositions that would come to
abortion on demand; even the “two physicians” require-
ment was seen as only mildly if at all diminishing the
risk of fraud. On the other side the response was that
whether or not to terminate an abortion for health reas-
ons was intrinsically a medical question so many fa-
ceted that the Congress had not the expertise to draft
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criteria to define therapeutically justifiable abortions,
and had no rational alternative to leaving medical ques-
tions to the decision of the medical profession; it was
argued that Congress*644 could not reasonably legislate
on the assumption that the medical profession was un-
trustworthy. The problem of “teenage pregnancies” was
much debated, and effort was directed to obtaining ex-
ception from the restriction on funding for, at least,
those in the lower teens; those proposing exception em-
phasized the high incidence of permanent health dam-
age due to teenage childbearing and the diminished
health and nurture prospects of babies born to immature
mothers. On the other side it was argued that the re-
sponse to teenage pregnancy was not abortion but ex-
tension of family planning facilities directed to reducing
the occasions for considering abortion as an alternative
to childbearing, and improved health care and support-
ive measures for child mothers and their babies. The le-
gislation as enacted made no exception for teenage
pregnancies, except to the extent that deleting the word
“forced” before “rape” might have that effect. Cf. 42
C.F.R. s 441.205; see “Response” and “Comment”, 43
F.R. 31868, 31873. Opponents of restrictions on abor-
tion funding sought exception for abortion funding in
cases in which it was determined that the fetus, if car-
ried to term would suffer serious health damage; it was
indicated, too, that the “medically necessary” formula-
tion, at one stage in 1977 approved in the Senate, would
embrace judgments based on the health of the fetus;
other conditions were referred to, but two, used as typ-
ical of what was intended, were Tay-Sachs disease and
Down's syndrome (mongolism or trisomy 21 syn-
drome). Proponents of restrictions on abortion funding
questioned the reliability of prenatal determinations of
grave fetal abnormality and argued that fetal abnormal-
ity did not mean that the fetus was not a human being
and that society should not destroy but find means of
caring for such a fetus. The 1977 enactment did not
provide any exception for cases of prenatally determ-
ined grave fetal abnormality. The provision for drugs or
devices to prevent implantation of the fertilized ovum
and for medical procedures necessary for the termina-
tion of ectopic pregnancies traced to the Joint Statement
in the Conference Report of September 15, 1976, and to
the Secretary's August 4, 1977, ruling (Annex pp.

763-764, 772). It occasioned little debate.

While the debate in both years was on a rider to the de-
partmental appropriations bill, it was quickly estab-
lished that the restriction on abortion funding was not
an economy measure; it was recognized that if an abor-
tion was not performed for a medicaid eligible woman,
the medicaid and other costs of childbearing and nurture
would greatly exceed the cost of abortion. Opponents of
funding restriction were equally at pains, however, to
make clear that they did not favor funding abortion as a
means of reducing the government's social welfare
costs. It was more than once stated that pressing the
Hyde amendment was an alternative means of forcing
the abortion issue to debate in both houses, a means em-
ployed only because efforts to bring a constitutional
amendment on abortion to a vote in both houses had re-
peatedly failed. The debates demonstrate that the pur-
pose of the funding restriction was to its proponents a
means of preventing abortions. Representative Hyde de-
scribed to a Maryland audience on October 29, 1977,
the circumstances of the introduction of the 1976 Hyde
amendment in these terms:

“(Representative) Bauman got me aside one day and
said this bill was coming up that appropriated all sorts
of money for abortions and wouldn't it be a nice idea
if we could just sneak an amendment in there that
would halt this nefarious practice . . .. I might add
that (Representative Bauman) drafted the amendment
and we waited and handed it up and the next thing I
knew I was in the well addressing my colleagues on
behalf of the right to life.”

Opponents of the restrictions argued that denying fund-
ing would not prevent abortions, but would only deny to
indigent women the means of safe abortion and result in
increased resort to illegal and self-induced abortions
with a consequent increase in maternal deaths and post-
abortion health complications. But near the close of the
1978 *645 debate Representative Bauman, an uncom-
promising supporter of the Hyde-Conte amendment in
the 1976 form, felt able to assert (124 Cong.Rec. (95th
Cong., 2d Sess). H 12518, daily edition):

“We do not have the final statistical analysis, but the
past actions of Congress restricting abortions is hav-
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ing the desired effect. Children are being permitted to
live. That is what the entire battle on this issue has
been about from the beginning.”

Proponents of the restrictions argued, too, that the Con-
gress should not authorize the use of tax funds to pay
for abortions when it knew that the majority of the cit-
izens were opposed to abortion for any purpose except

to preserve the life of the mother. Several times, in both
houses, members cited the New York Times-CBS poll
of July 1977 which reported on whether people thought
the government should help poor women to pay for:

Don't

Yes No Know

--- -- ----

Child-birth 64% 26% -

Contraceptives 63% 29% -

Abortion 38% 55% 7%

The argument was that taxpayers should not be required
to pay for what they disapproved of on moral grounds.
But the opponents of funding restrictions answered that
precisely that argument, made by opponents of the Viet-
nam war, had been rejected by the Congress.

It was more than once agreed that the issue under debate
was a moral one and that religious conviction entered
into the positions taken; to the argument, at times made,
that the proponents of funding restrictions were seeking
to impose an inherently religious belief on those who
did not share the belief, several answers were made:
that abortion funding, too, reflected a moral view and
imposed it on the unborn; that the view that human life
began at, or soon after, conception was the teaching of
biology not of theology, the religious view coming into
play only through the familiar and universal precept that
innocent human life cannot be taken; and that, in any
case, much of statutory law embodies moral beliefs and
gives moral precept the force of law. While it was ar-
gued that acceptance of the exception allowing funding
where the life of the mother would be endangered if the
fetus were carried to term was a compromise of prin-
ciple that opened the way to a range of further excep-
tions, including exceptions for rape and incest, severe
fetal abnormality, serious health damage to the pregnant
woman and grave threats to mental and emotional sta-
bility, the proponents of restriction throughout con-

sidered the life endangerment exception, itself thought
to be subject to abuse, the only arguably defensible ex-
ception to the prohibition. The debate, in ultimate terms,
dealt only with therapeutic abortions and came down to
determining what therapeutic abortions would be fun-
ded. “Abortion on demand,” abortion for social con-
venience, abortion as an element of family planning,
none of these found articulate sponsorship. Generalized
health reasons were marshalled, although unsuccess-
fully, to support some special consideration for preg-
nant children in the lower teens, and to the health reas-
ons were added arguments based on the usually unmar-
ried indigent child-mother's inadequacy to care for her
child, to support herself, and to complete her education
to the point of self-sufficiency. To some extent oppon-
ents of restriction on funding argued that the Congress
should not make by public law the decision that the Su-
preme Court had said that it was the constitutional right
of the pregnant woman to make privately in consulta-
tion with her physician, but, particularly after the Mah-
er, Beal and Poelker decisions, the answer made was
that denial of funding was not a denial of the constitu-
tional right.

Throughout opponents of restrictions on funding argued
that such restrictions discriminated against the indigent;
it was argued with some confidence before the Maher,
Beal and Poelker decisions that the Court would inval-
idate the restrictions, and it was argued, after those de-
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cisions, on the other side, that they validated the Hyde-
Conte amendment of 1976. The decisions, however,
hardly changed the trend of debate;*646 opponents of
restrictions, saying that the Court meant that federal and
state legislatures should define funding policy, argued,
as before, that Congress should not discriminate against
the indigent by denying to them the means of making
effective their decisions to terminate their pregnancies.
In this context both sides argued that the Government
should be neutral: proponents of restrictions on funding
argued that by not funding the Government simply
withdrew a factor that favored and encouraged abortion;
opponents of restrictions on funding argued that to
withdraw funding of abortions while continuing to fund
child-birth abandoned neutrality, and denied the indi-
gent the right to choose one alternative.

The debates do reflect consciousness of the interest of
the voters in the issue, and of the fact that some number
of voters considered that a member's or a candidate's
stand on the abortion issue alone would be decisive of
how the voter used his or her ballot. The members of
the House of Representatives were aware that they
might be “punished at the polls” for their stand on abor-
tion and abortion funding, and the debates refer more
than once to the extent and zeal or organized advocacy,
particularly on the side of the “right to life” group.
[FN7]

FN7. For example, Representative Mitchell of
Maryland said, during the debate on June 13,
1978 (124 Cong.Rec. H 5359):

“I rise on behalf of the millions of poor wo-
men in this country who are being used by
the Right to Life Committee and this House
as pawns in a very cruel game which at-
tempts to establish the moral codes for every
American.”

Representative Obey, contending that the
Congressional Liaison of the National Com-
mittee for a Human Life Amendment, Inc.,
had misrepresented his stand on abortion to
his constituents because it deviated from the
Committee's position, asked the House dur-

ing the June 13, 1978, debate (124 Cong.Rec.
H 5361)

“So all I ask of you here today is that you
vote your conscience and your judgment.
Take this House back from those who would
abuse the legislative process by distortion,
those who try to convince you, not through
persuasion but by intimidation. That is the
only way this House can function again.”

See Annex pp. 764-765.

Nearly all who took part in the debates deplored the cir-
cumstance that the issue was being debated upon a pro-
posed amendment to an appropriations bill. It was re-
cognized that under the rules of the House such an
amendment was, strictly, almost certainly not in order
since it evidently imposed affirmative duties of action
on officers of government; it was noted more than once
that the consequence was that there were neither hear-
ings nor committee reports on the subject matter of the
amendment. There were references to the hearings that
had been conducted on the proposed constitutional
amendment,[FN8] and, as noted above, proponents of
the funding restriction justified their course by refer-
ence to what they considered the unwholesome frustra-
tion of their efforts to bring a constitutional amendment
respecting abortion to issue in both houses. Each side at
one time or another charged the other with holding le-
gislation hostage until the other side yielded on the is-
sue. What is most remarkable in the long debates is that
for all their complexity and occasional rhetorical bril-
liance neither side was remotely sensible of the evils
that the other side saw clearly and sought to efface or at
least ameliorate.

FN8. There are four printed volumes of hear-
ings. The hearings were conducted in 1974 and
1975. See Abortion, Proposed Constitutional
Amendments: Hearings Before the Subcomm.
on Constitutional Amendments of the (Senate)
Judiciary Comm. on S.J. Res. 119 and 130,
93rd Cong.2d Sess., and on S.J. Res. 6, 10, 11
and 91, 94th Cong., 1st Sess.
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The legislation finally passed in 1977 and in 1978 was
so far a compromise of principle that Representatives
Bauman, Conte, Flood and Hyde, advocates of the ori-
ginal Hyde amendment, voted against it. The critical
last votes in the Senate were not recorded.

The much shorter debates that led to the reenactment of
the 1977 proviso as Section 210 of the 1979 Appropri-
ation Act reflected no substantial change in the argu-
ments made on both sides.[FN9] The bill became law
on October 18, 1978.

FN9. The limited debates on the abortion
amendment to the Labor and DHEW appropri-
ations bill for the fiscal year ending September
30, 1979, commenced with Mr. Bollings' intro-
duction in the House of a resolution embodying
a Committee on Rules rule providing for
waiver of points of order against the section
setting limits on amendments to “Section 209”
of the bill (H.R. 12929) and setting forth, as an
amendment to a Section 209 then in the bill,
which would have reinstated the 1976 lan-
guage, a text of Section 209 identical with the
1977 enactment except for substituting “Act”
for “paragraph” in the opening clause, and de-
leting the introductory “That”. Proceeding un-
der the rule was not objected to. 124 Cong.Rec.
95 th Cong., 2d Sess. H 5098-5099 (daily edi-
tion). Dissatisfaction with the regulations was
expressed in the House by opponents of abor-
tion funding, particularly with allowing 60
days for reports of rape (H 5104-05), and de-
bate on June 7 and 13, 1978, recapitulating the
principal arguments of the two preceding years
with unabated vehemence resulted in the
House's rejection, in favor of reinstating the
1976 language, of the alternatives of eliminat-
ing all restrictions (H 5363-64) or adopting the
1977 formulation (H 5371). The Senate substi-
tuted for the 1976 language the Brooke
“medically necessary” formulation of 1977 (H
12515), and the House, with difficulty, agreed
on October 14, 1978, to a preferential motion
that had the effect of re-enacting the substance

of the 1977 proviso.

*647 Other enactments in October and November 1978
dealt with the abortion issue. The International Devel-
opment and Food Assistance Act of 1978, in the past
devoted to population planning and health planning,
which emphasized reducing the rate of population
growth in developing countries and motivation for small
families, was amended to provide in 22 U.S.C. s
2151b(f)(1) that

“None of the funds made available to carry out this
subchapter may be used to pay for the performance of
abortions as a method of family planning or to motiv-
ate or coerce any person to practice abortions.”

(P.L. 95-424, October 6, 1978, 92 Stat. 937, 946.) In the
Foreign Assistance and Related Programs Appropriation
Act, 1979, the Peace Corps appropriation provision read

“For expenses necessary for Action to carry out the
provisions of the Peace Corps Act, as amended (22
U.S.C. s 2501 et seq.) $95,000,000; . . . Provided fur-
ther, That none of the funds appropriated in this para-
graph shall be used to pay for abortions.”

(P.L. 95-481, 92 Stat. 1591, 1597). Section 863 of the
Department of Defense Appropriation Act, 1979, en-
acted October 13, 1978 (P.L. 95-457, 92 Stat. 1231,
1254), was in exactly the language of Section 210 of the
DHEW Appropriation Act, 1979 (92 Stat. 1567, 1586).
The amendment of Title VII of the Civil Rights Act of
1964 to prohibit sex discrimination on the basis of preg-
nancy (designed to deal with a holding in Nashville Gas
Co. v. Satty, 1977, 434 U.S. 136, 98 S.Ct. 347, 54
L.Ed.2d 356) (P.L. 95-598 of November 6, 1978, 92
Stat. 2679) emerged as 42 U.S.C. s 2000e(k) in the fol-
lowing form:

“(k) The terms ‘because of sex’ or ‘on the basis of
sex’ include, but are not limited to, because of or on
the basis of pregnancy, childbirth, or related medical
conditions; and women affected by pregnancy, child-
birth or related medical conditions shall be treated the
same for all employment-related purposes, including
receipt of benefits under fringe benefit programs, as
other persons not so affected but similar in their abil-
ity or inability to work, and nothing in section
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2000e-2(h) of this title shall be interpreted to permit
otherwise. This subsection shall not require an em-
ployer to pay for health insurance benefits for abor-
tion, except where the life of the mother would be en-
dangered if the fetus were carried to term, or except
where medical complications have arisen from an
abortion: Provided, That nothing herein shall preclude
an employer from providing abortion benefits or oth-
erwise affect bargaining agreements in regard to abor-
tion.” [FN10]

FN10. The National Conference of Catholic
Bishops and The United States Catholic Con-
ference, Inc., has commenced an action in the
United States District Court for the District of
Columbia (Civil Action No. 79-106) on behalf
of employers who are federal contractors chal-
lenging the amendment and 29 C.F.R. s
1604.10 on the ground, essentially, that they
compel such employers to “treat abortion as a
fringe benefit and provide paid time off for all
women employees who wish to have an abor-
tion,” and that such compulsion “is an undue
and impermissible burden on the Free Exercise
Rights of the NCCB, the USCC and the Class
Represented.” A second count concerns the
employers' responsibilities toward employees
wishing to have abortions “where the life of the
mother would be endangered if the fetus were
carried to term.”

*648 The legislation providing for the President's Com-
mission for the Study of Ethical Problems in Medicine
and Biomedical and Behavioral Research (P.L. 95-622,
92 Stat. 3412, 3439) provided (42 U.S.C. s 300v-1(a)(1)
) that

“The Commission shall undertake studies of the
ethical and legal implications of

(B) the matter of defining death, including the ad-
visability of developing a uniform definition of
death;

(C) voluntary testing, counseling, and informa-

tion and education programs with respect to genetic
diseases and conditions, taking into account the es-
sential equality of all human beings, born and un-
born.“

Earlier, The Legal Services Corporation Act included a
provision, 42 U.S.C. s 2996f(b), that no funds made
available to the Corporation under the subchapter by
grant or contract may be used

“(8) to provide legal assistance with respect to any
proceeding or litigation which seeks to procure a non-
therapeutic abortion or to compel any individual or
institution to perform an abortion, or assist in the per-
formance of an abortion, or provide facilities for the
performance of an abortion, contrary to the religious
beliefs or moral convictions of such individual or in-
stitution . . . .”

When subsection (b) was extensively amended by P.L.
95-222, on December 28, 1977, 91 Stat. 1619, 1622, the
Congress reenacted subdivision (8) without change. The
Civil Rights Commission in its 1975 report,
“Constitutional Aspects of the Right to Limit Childbear-
ing,” page 101, had recommended amending the Act to
permit abortion related suits.

III

The Hyde-Conte amendment of 1976 and its successors,
coupled with the decisions in Maher, Beal and Poelker,
have been dominant factors in state abortion legislation,
state administration of medicaid in the abortion context,
and in drastically reducing the number of federally fun-
ded medicaid abortions. The alterations in state law and
administration precipitated a number of suits challen-
ging the validity of the amended laws and altered regu-
lations. After the Maher, Beal and Poelker decisions,
and the termination of the restraining order in the
present case, certain states which were already applying
a “medically necessary” standard continued to do so
(Alaska, California, Colorado, District of Columbia,
Hawaii, Idaho, Illinois, Maryland, Massachusetts,
Michigan, New Hampshire, New York, Oregon,
Pennsylvania, South Dakota, Virginia, Washington,
West Virginia, and Wisconsin) although the scant repor-
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ted data indicate wide differences in administering the
criterion. Twenty-five states [FN11] soon commenced
to apply the standard of the Hyde-Conte 1976 amend-
ment; they were states that had reported 288,363 of the
988,267 legal abortions reported to CDC for 1976.
Three states restricted reimbursement to abortions per-
formed to preserve the woman's life.[FN12] Wyoming
provided reimbursement for abortions in the case of
rape, incest and where the life of the mother is en-
dangered. Minnesota had no effective regulations and
stopped all reimbursement at September 1977 until after
it enacted a “preservation of life” statute.

FN11. Alabama, Arkansas, Connecticut,
Delaware, Florida, Georgia, Indiana, Iowa,
Kansas, Kentucky, Louisiana, Maine, Missis-
sippi, Montana, Nebraska, Nevada, New Mex-
ico, North Carolina, Ohio, Oklahoma, South
Carolina, Tennessee, Texas, Utah and Ver-
mont.

FN12. New Jersey, North Dakota, and Rhode
Island.

After the December 9, 1977, enactment the Secretary on
January 26, 1978, issued regulations which were
amended in July 1978; the states that had covered
“medically necessary” abortions in the main continued
to do so, or were required to do so, and litigation resul-
ted in adding Illinois, New *649 Jersey, and Massachu-
setts to the states providing “medically necessary” pro-
cedures. Seventeen states,[FN13] principally from
among those that had adopted the Hyde-Conte 1976
standard, followed the federal lead in adopting the
standard of the December 9, 1977, “Hyde amendment.”
Nine states have adhered to or adopted the standard of
the Hyde-Conte amendment of 1976.[FN14] Iowa, Cali-
fornia and Maryland have more recently provided fund-
ing for abortion where the fetus is physically deformed,
mentally deficient, or afflicted with congenital illness.
[FN15] Kentucky and South Dakota adopted a
“preservation of life” standard like that earlier adopted
by Rhode Island and North Dakota.

FN13. Alabama, Arkansas, Delaware, Georgia,
Indiana, Maine, Mississippi, Montana, Nevada,

New Hampshire, New Mexico, Oklahoma,
South Carolina, Tennessee, Texas, Vermont
and Wisconsin. Wisconsin substituted
“preservation of life” for the life endangerment
standard and modified the rape and incest re-
port requirement.

FN14. Connecticut, Florida, Kansas, Louisiana,
Missouri, Nebraska, Ohio, Utah and Virginia.

FN15. All three states, in addition, provide
funding for abortions (1) where the pregnancy's
continuance will endanger the mother's life, or
the pregnancy resulted from rape reported
within sixty days or incest reported within the
first six months of pregnancy (Iowa), (2) in the
first trimester for rape victims, the first or
second trimester for incest victims, in the first
trimester if two physicians certify that the preg-
nancy threatens severe and long-lasting health
damage due to a specified condition, and for
females under sixteen if the parents have been
informed (California) and (3) where the preg-
nancy threatens the mother's life or health or
the pregnant woman is the victim of a reported
sexual assault (Maryland).

A

Litigation has to some extent modified the pattern of
state law and administration governing abortion fund-
ing. Soon after Maher, Beal and Poelker, it was indic-
ated in Emma G. v Edwards, E.D.La.1977, 434 F.Supp.
1048, 1050, that under Title XIX of the Social Security
Act therapeutic abortions are medically necessary pro-
cedures, requests for payment for which should be pro-
cessed and paid as are all other requests for payment for
medically necessary services. The court invalidated the
Louisiana statutory requirement that all abortions, in-
cluding those performed in the first trimester, be per-
formed in a licensed hospital. In a later decision in the
same case (November 27, 1978) the court held that
Louisiana statute forbidding the use of public funds for
abortion “except when the abortion is medically neces-
sary to prevent the death of the mother” violated the re-
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quirements of Title XIX by failing to cover “medically
necessary” abortions; the court declined to pass on the
effect of the 1976 and 1977 forms of the “Hyde amend-
ment.” Without passing either on the question of the in-
terpretation of the Title XIX standard or the effect of
the 1976 and 1977 “Hyde amendments,” the court in
Doe v. Kenley, 4th Cir. 1978, 584 F.2d 1362, held that,
Virginia having adopted the policy of eliminating fund-
ing only for non-therapeutic abortions, as defined in
Beal and Maher, the standard used in the required phys-
ician's certificate should be “substantial endangerment
of health” and not “endangerment of life,” and that the
state health authorities should be directed immediately
to issue a public notice for the benefit of recipients and
a written communication to physicians and hospitals
participating in the medicaid program which “clearly set
forth the standard for reimbursement to be one based
upon a physician's professional medical judgment that
the health of the recipient would be substantially en-
dangered if the fetus were carried to term and that such
judgment shall ‘be exercised in light of all factors phys-
ical, emotional, psychological, familial, and the wo-
man's age relevant to the well-being of the patient,’
Beal v. Doe, 432 U.S. at 442, n. 3, 97 S.Ct. (2366) at
2369, n. 3, citing Doe v. Bolton, 410 U.S. 179, 93 S.Ct.
739, 35 L.Ed.2d 201”. The court authorized changes in
the certificate forms and in the regulations to conform
to federal requirements for federal funding of abortions
for which the state chose to seek federal funds. In Smith
v. Ginsberg, S.D.W.Va.1978 (Civil Action No.
75-0380CH), the court decided that the state did not
have to include coverage*650 of unnecessary abortions
in its plan but was required by Title XIX to cover all
“necessary medical services,” and, therefore, to fund
“necessary (i. e., therapeutic) abortions”; the court ex-
pressed a doubt about the effect of the “Hyde amend-
ment” and retained jurisdiction pending further consid-
eration of that issue.

Roe v. Casey, E.D.Pa.1978, 464 F.Supp. 487, chal-
lenged the validity of the Pennsylvania law forbidding
medical assistance payments for any abortions except
those necessary to save the life of the mother. The
plaintiffs were women whose pregnancies did not en-
danger their lives but whose physicians had certified

that in their cases abortions were medically necessary:
one plaintiff suffered from hyperemesis gravidorum and
pregnancy complicated that condition; another plaintiff
was a thirteen year old whose small pelvis implicated
probable difficult labor and internal damage, increased
incidence of pre-eclampsia and adverse affectation of
her nutritional status; the third plaintiff, having a history
of psychiatric problems, had been hospitalized because
of an attempted suicide, and her physician certified that
her pregnancy had increased her depression, that she
was capable of suicide and that an abortion was neces-
sary to avert severe psychological damage. The court
held that Title XIX of the Social Security Act required
participating states to provide all “medically necessary”
services, including “medically necessary” abortions, to
eligible participants and that by limiting medicaid reim-
bursement to those abortions that were necessary to
save the mother's life the state arbitrarily discriminated
among medically necessary abortions on the basis of
diagnosis, type of illness or condition involved (cf. 42
C.F.R. s 440.230(c) as amended). The court considered
that the 1977 “Hyde amendment” simply affirmed the
conclusion in Beal that the states were not required to
fund non-therapeutic abortions.

Preterm, Inc. v. Dukakis, 1st Cir. 1979, 591 F.2d 121,
considered the validity (in terms of compliance with
Title XIX and with the “Hyde amendment” of 1977) of
the Massachusetts statute that limited state funding of
abortion to those “necessary to prevent the death of the
mother” and to those procedures “necessary for the
proper treatment of the victims of forced rape or in-
cest.” The court held that Beal should not be read as a
ruling that all services within the five types of service
required to be furnished to the categorically needy (e.
g., AFDC eligibles) that a patient's physician deems
“medically necessary” must be provided by the state's
plan; the legislature has first to decide what kinds of
medical assistance are sufficiently necessary to be
covered in its Title XIX plan; the physician decides
whether his patient's condition warrants administering a
type of medical assistance that the plan covers. The stat-
ute was to be tested by answering the question whether
or not limiting abortions as it did was “reasonable” and
“consistent with the objectives of” Title XIX, as 42
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U.S.C. s 1396a(a)(17) requires. The court found that the
Massachusetts statutory limitation violated the purposes
of Title XIX and discriminated impermissibly among
medically complicated pregnancies a discrimination
based on medical condition that 42 C.F.R. s 440.230(c)
(1) forbids. The court found that the 1977 “Hyde
amendment” did not embody a reasonable standard con-
sistent with the objectives of Title XIX (42 U.S.C. s
1396a(a)(17)), that the amendment could not be read as
denying federal funding while nevertheless continuing
the Section 1396a(a)(17) requirement that state plans
embody reasonable standards consistent with the object-
ives of Title XIX, but that the amendment constituted a
substantive policy decision concerning the public fund-
ing of abortions which left the states free to fund more
abortions than those for which the amendment made
federal funds available but did not require them to do
so. Title XIX, “to the extent of its repugnancy with the
Hyde Amendment, has therefore been altered by the
Amendment.” The court differed from the district court
in concluding that Title XIX “does not mandate that a
state provide all medically necessary services as de-
termined by the physician.” The case was remanded for
consideration of the *651 constitutionality of the “Hyde
amendment,” construed as a substantive alteration of
Title XIX and thus requiring the states to establish plans
that provide abortion services in no more than those in-
stances specified in the amendment.

In Reproductive Health Services v. Walsh,
W.D.Mo.1979 (No. 77-4171-CV-C) the court held that
the Missouri regulation, limiting abortion funding to the
cases in which the physician in his best judgment be-
lieves that full-term pregnancy and childbirth would
cause cessation of the mother's life, contravened Title
XIX and transgressed the equal protection clause; the
court held that the state did not have to bear the cost of
all “medically necessary” abortions but was required
only to fund abortions for the needy insofar as it re-
ceived medicaid reimbursement under the “Hyde
amendment.”

Zbaraz v. Quern, 7th Cir. 1979, 596 F.2d 196, followed
Preterm, Inc. v. Dakakis, supra, in holding that the
Illinois statute limiting funding to abortions necessary

to preserve the life of the pregnant woman was violative
of Section 1396a(a)(17) and 42 C.F.R. s 440.230(c)(1),
and in holding that the “Hyde amendment” altered the
substantive requirements of Title XIX. In remanding the
case for consideration of the constitutionality of the
“Hyde amendment” the court said (596 F.2d at 202):

“This consideration should include, inter alia,
whether the Hyde Amendment, by limiting funding
for abortions to certain circumstances 18 even if such
abortions are medically necessary, violates the Fifth
Amendment in view of the facts that no other cat-
egory of medically necessary care is subject to such
constraints and that abortion has been recognized as a
fundamental right. Roe v. Wade, supra.”

Footnote 18 reads:
“The constraints imposed by the Hyde Amendment

on medically necessary abortions which are not im-
posed on other kinds of medically necessary care in-
clude (1) a greater degree of potential harm from
withholding treatment (the threatened damage in the
case of an abortion must be ‘severe and long-last-
ing’), (2) the threatened harm must be physical, and
(3) two doctors must make the determination of likely
harm.”

Upon remand the district court on April 29, 1979, de-
cided that both the Illinois statute and the “Hyde
amendment” were invalid on equal protection grounds,
and its final decree required Illinois to fund medically
necessary abortions prior to viability; the district court
refused to stay the injunction pending appeal. On May
24, 1979, Mr. Justice Stevens denied the appellants' ap-
plications for a stay.

Committee to Defend Reproductive Rights v. Myers,
1979, 93 Cal.App.3d 492, 156 Cal.Rptr. 73, dealt with a
statute providing funding for abortions where the life of
the mother would be endangered if the fetus were car-
ried to term, where the pregnancy resulted from
promptly reported rape, unlawful intercourse, or incest,
where amniocentesis indicated that the child was likely
to suffer from certain genetic or congenital abnormalit-
ies, and where severe and long-lasting physical health
damage would result if the pregnancy were carried to
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term on account of any of ten specific conditions or dis-
eases when so certified under penalty of perjury by two
physicians. The court held that the statute transgressed
Title XIX as modified by the “Hyde amendment” in
limiting the severe and long-lasting health damage to
the ten enumerated conditions.

The court in Doe v. Busbee, N.D.Ga.1979, 471 F.Supp.
1326, did not address the constitutional issues, finding
that the statutory issue was dispositive of the case. Un-
der the state's rules governing medical assistance medi-
caid reimbursement for abortion was available only in
the instances outlined in the “Hyde amendment” as en-
acted in 1977. The court concluded that Title XIX re-
quired state plans to provide all medically necessary
services to the categorically needy which fell within 42
U.S.C. s 1396d(a)(1)-(5), that abortion was a medical
procedure within the five general categories, and that in
consequence the Georgia *652 rules were inconsistent
with the objectives of Title XIX (42 U.S.C. s
1396a(a)(17)). Declining to follow Preterm and Zbaraz
in holding that the “Hyde amendment” substantively
modified Title XIX, the court held that the amendment
operated only to restrict the use of federal funds for
abortions. The court enjoined the defendant public of-
ficers from refusing to provide medicaid reimbursement
for the medically necessary abortions of the plaintiffs.
Right to Choose v. Byrne, 169 N.J.Super. 543, 405 A.2d
427, Chancery Division, Middlesex County, 1979 (No.
C-3817-77), somewhat similarly, held invalid proposed
guidelines for abortion funding framed in the language
of the 1977 “Hyde amendment”; the court reasoned that
withholding medicaid funding for medically necessary
abortions, although such funding had been previously
available, was unconstitutionally discriminatory against
medicaid eligible women with a medical necessity for
an abortion, was without warrant in a compelling state
interest, and was violative of the equal protection
clause; the court considered that restrictions on the right
to public benefits for the protection of one's health,
which had theretofore been provided by general legisla-
tion, could be sustained only if a compelling state in-
terest justified withholding medicaid funding for medic-
ally necessary treatment or procedure. The court author-
ized an injunction providing for funding of abortions

where the medical indications as to the necessity of an
abortion are not insignificant and relate to the physical
and/or psychological condition of the woman and are
not based solely on considerations of family planning or
emotional or social convenience. And Hodgson v.
Board of County Commissioners, D.Minn. July 13,
1979 (4-78 Civ. 525 and 3-79 Civ. 56), held invalid un-
der Title XIX the provision of the Minnesota funding
law which restricted funding for therapeutic abortions to
those in which two physicians certified that the abortion
was necessary to prevent the death of the mother and
the woman had given her consent in writing; the court
concluded that the “Hyde amendment” did not substant-
ively alter or amend Title XIX, and it made no finding
or conclusion respecting the constitutionality of the
amendment. Similarly, Planned Parenthood Affiliates of
Ohio v. Rhodes, S.D.Ohio, 1979, 477 F.Supp. 529, in-
validated under Title XIX an Ohio statute forbidding the
use of state funds, or federal “pass-through” funds, to
pay for abortions unless two physicians stated in writing
that the abortion was “medically necessary to prevent
the death of the mother,” or unless the pregnancy resul-
ted from rape reported within forty-eight hours after the
incident or within forty-eight hours after the victim had
become physically able to report the rape (as certified
by two physicians), or unless the pregnancy resulted
from an incest reported, with the name of the guilty rel-
ative, before the abortion was performed. The court re-
jected the view that the “Hyde amendment” either sub-
stantively amended Title XIX or relieved the states of
their obligation to fund all those services required to es-
tablish consistency with the objectives of Title XIX
even though one or more of the required services might
not be reimbursed by the federal government.

Doe v. Percy, W.D.Wis., 1979, 476 F.Supp. 324, gran-
ted a preliminary injunction against Wisconsin's making
any payments under its Medical Assistance Plan for
medical services related to pregnancy unless it also
provided funds “for all medically necessary abortions
(for indigent women eligible under the Plan) in the
same manner and under the same procedures applicable
to reimbursement for pregnancy related medical care.”
Plaintiff Doe had become pregnant while under psychi-
atric treatment; her psychiatrist diagnosed her as suffer-
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ing from a depression neurosis including suicidal feel-
ings and threats, which, in the psychiatrist's medical
judgment, had to be taken as a serious threat to her life
and health; referred to an obstetrician and gynecologist,
plaintiff Doe requested an abortion; the obstetrician, al-
though he concurred in the psychiatrist's judgment “that
an abortion was necessary to preserve Doe's health,” de-
clined to perform the abortion because he would not
have been reimbursed *653 for it under the Wisconsin
Medical Assistance Program. The Wisconsin statute
provided funding for only those abortions “directly and
medically necessary to save the life of the woman,” or
“directly and medically necessary to prevent grave,
long-lasting physical health damage to the woman,” or
in cases in which the pregnancy resulted from sexual as-
sault or incest. After a painstaking analysis of the
Poelker and Maher cases in the light of Roe v. Wade,
the court concluded

“I rely upon Roe v. Wade in assessing the probability
that plaintiffs will ultimately prevail in their conten-
tion that when the right of choice (between childbirth
and abortion) is claimed by a woman whose health is
threatened by a continuation of a pregnancy, the right
is to be regarded as fundamental. It is that same au-
thoritative decision, as it happens, in which it was de-
cided that in a case like this one, the governmental in-
terest in potential life is insufficiently compelling to
override the freedom of the pregnant woman to
choose abortion even in the final stages of pregnancy.
I hold that plaintiffs enjoy a strong probability of ulti-
mate success in their contention that this interest of
the state in the challenged classification embodied in
(the Wisconsin statute) is insufficiently compelling. If
this is correct, no other governmental interest could
qualify as compelling.”

The earlier case of D.R. v. Mitchell, D.Utah 1978, 456
F.Supp. 609 upheld, against constitutional and Title
XIX arguments, the Utah statute limiting funding to the
cases in which the mother's life would be endangered if

the abortion was not performed. The court declined to
hold that funding should be extended to those cases
arising after December 7, 1977, in which there would be
severe and long-lasting physical health damage to the
mother if the pregnancy were carried to term. The court
considered that the state did not have to fund every
medical service for which there might be federal reim-
bursement under Title XIX.

B

The necessarily incomplete data on the number of feder-
ally funded medicaid abortions performed after the re-
straining order in the present case was terminated have
been separated as between the reported cases from Au-
gust 4, 1977, until February 13, 1978, when the Secret-
ary's regulations became effective and later periods. The
data for the first period are both incomplete and of lim-
ited reliability because of a complex of reporting prob-
lems. However, in light of later and better data they ap-
pear to portray correctly, as far as they go, the effect of
the amendment and the Maher, Beal and Poelker de-
cisions. These data, revised to June 7, 1978, for twenty-
two states (excluding New York, California, Illinois and
Pennsylvania) show a radical decrease in average
monthly number of abortions. The form that the local
laws took appears not to have had a controlling effect.
Grouped by (A) states using essentially the “Hyde
amendment” language, (B) states funding only “life en-
dangerment” cases, (C) states funding only abortions to
“preserve life”, and (D) states using the “life endanger-
ment” and also rape and incest language, the monthly
average number of medicaid funded abortions in the
year 1976 (AGI) and in the fiscal year 1977 (DHEW),
and in the six and a third months from August 4, 1977,
to February 13, 1978 (DHEW), were as follows:

Monthly Average Number of Abortions

-----------------------------------
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1976 Fiscal 8/7/77 to

AGI 1977 2/13/78

Group ESTIMATE DHEW (DHEW *)

----- -------- ------ ---------

A (8 states) 698 631 8.5

B (5 states) 650 790 184.8 **

C (5 states) 1191 1569 22.5

D (4 states) 183 251 63.3 ***

FN * DHEW has concluded that no reliable figures can be developed for this period from the report data it has.

FN ** Connecticut and Kansas account for 170.8 of the total of 184.8. These states accounted for 396 of the 790
average monthly abortions in fiscal 1977.

FN*** Minnesota and New Mexico accounted for all of the 63.3. These states accounted for 203 of the 251 av-
erage monthly abortions in fiscal 1977.

*654 Figures given for Connecticut alone indicate the
following trend in federally funded medicaid abortions
in the months September through January 1976-1977 as

compared with the same month in the next years:

1976-1977 1977-1978

September 148 11

October 155 16

November 150 27

December 143 18

January 156 15

--- --

Total 752 87

The total numbers of reported medicaid abortions in the
indicated periods in 1978, starting with February 14,
1978, when the regulations took effect, arranged by the
assigned reason for the abortion, were as follows:
[FN16]

FN16. Data from DHEW, Health Care Finan-
cing Administration, Office of Research
(Office of Policy, Planning and Research).

Medicaid reported Abortions

2/14/78 7/1/78 10/1/78
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Justification Total to to to

for Abortion 6/30/78 9/30/78 12/31/78

Total number 2,421 * 810 * 831 780 *

Life of woman en-
dangered

1,857 546 666 645

Severe and long-
lasting

health damage 385 146 153 86

Rape or Incest 61 24 12 25

FN*Figures do not add to Totals. Alaska did not assign reasons for 94 abortions in February-June period, and
Massachusetts reported no reasons for 24 October-December abortions.

The figures by states for the twenty-two states that re-
ported medicaid abortions for the last quarter of 1978
evince striking anomalies. Seven states, reporting 130
of the 780 medicaid abortions of the quarter, reported
none under “severe and long-lasting health damage” and
none under “rape or incest”. Ohio reported 386 medi-
caid abortions (373 under life endangerment); that was
49% of the national total, and for the whole period, Feb-
ruary 14 to December 31, 1978, Ohio reported 33% of
the national total. Illinois, reporting 59 abortions in the
last quarter of 1978, assigned 15 to life endangerment,
41 to severe and long-lasting health damage, and 3 to
rape or incest. Illinois' report accounted for 47% of the

total cases assigned to severe and long-lasting health
damage. New York reported 55 medicaid abortions for
the last quarter of 1978, 54 for life endangerment, one
for severe and long-lasting health damage. Oregon, re-
porting 22 medicaid abortions in the last quarter of
1978, reported 14 under “rape or incest”, six under life
endangerment and two under severe and long-lasting
health damage. The percentage distribution by assigned
reasons of those reported medicaid abortions which did
state the reasons for the abortion was as follows:

2/14/78 7/1/78 10/1/78

Reason for to to to

Abortion 6/30/78 9/30/78 12/31/78

Life of woman

endangered 76.25% 80.14% 85.31%

Severe and

long-lasting

health damage

to woman 20.39% 18.41% 11.37%

Rape or Incest 3.35% 1.44% 3.30%

The fear was expressed during the debates in Congress
by opponents of restrictions on abortion funding that the
restrictions would result in an unacceptable increase in
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maternal deaths and serious complications*655 arising
from self-induced abortions and abortions performed by
unlicensed and unskilled practitioners. Some such con-
sequence was inevitable, but the data thus far available
are not sufficient to demonstrate the extent of this con-
sequential effect of the restriction on abortion funding.
An attempt was made within CDC to project the in-
creased maternal mortality that would result from deny-
ing abortion funding because of both the substitution of
nonlegal abortion for lawful abortion and of normal
childbirth for abortion; it was estimated that five to
ninety additional maternal deaths would occur annually.
It is an easy and clear inference from the CDC's Abor-
tion Surveillance, 1975 (issued April 1977) that the
CDC considered that the availability of adequate abor-
tion facilities was directly related to the rate of maternal
death due to abortion and that for some women those
dependent on public assistance the lack of public fund-
ing for legal abortion acted as a deterrent to their ob-
taining safer procedures (pp. 7-10). A CDC report based
on review of 250 McAllen (Texas) Hospital charts
coded as abortion-related complications admitted from
January 1977 through January 1978 disclosed that such
admissions averaged 20 a month before August 4, 1977,
when subsidies for abortion became unavailable to
medicaid eligible women in Texas, and 17 a month after
that date; however, of the febrile cases admitted only
one has a medicaid recipient admitted before August
4th, and four admitted after August 4th were medicaid

recipients, and seven women were admitted with com-
plications ascribed to illegal abortions after August 4th
as compared with four admitted before that date. One
woman admitted after August 4th with septic complica-
tions following an illegally induced abortion died; the
reporting CDC reviewer expressed the opinion that “as
a result of the Medicaid restriction, the fatal case,
sought and obtained, a low cost illegal abortion which
resulted in her death.” [FN17] CDC furnished the fol-
lowing data on admissions to four hospitals in states
(Texas, Ohio, and Rhode Island) that had cut off fund-
ing; CDC qualified the data as based on small numbers
and possibly not representative of trends in other hospit-
als, or of national trends:

FN17. It is agreed that a twenty-four year old
black woman who, in her twelfth week of preg-
nancy, unsuccessfully sought an abortion in
South Carolina and could not obtain one be-
cause she could not afford the fee, was aborted
illegally in February 1978, apparently in her
sixteenth week, when mortality risk is 28 times
that at the index rate (8 weeks or less). She was
later hospitalized for post-abortion complica-
tions that necessitated a hysterectomy, render-
ing her sterile.

Percentages * of Medicaid Eligible Women

admitted with Abortion Complications

before and after Restriction of Public

Funds for Abortion (Selected Sentinel

Hospitals, AMSH ** Project 1977)

--------------------------------------------

Hospital Before Cut-off After Cut-off

-------- -------------- -------------

A 8.4% 16.3%

B 5.9% 14.1%

C 42.0% 33.3%

D 7.4% 30.0%
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----- -----

Total 16.5% 18.2%

FN *The base to which the percentage is applied is not stated. It may be the whole number of women admitted
for treatment of pregnancy-related complications.

FN **“Abortion Monitoring in Sentinel Hospitals”.

The data from hospital “C”, which appear to have
greatest weight in the totals, contradict the data of the
other three hospitals, and indicate an unaccountably ab-
rupt improvement; it suggests a reduction in the number
of abortions, legal and illegal, performed in the area, or
a change in either admission or reporting practice.

An April 1978 internal CDC report on monitoring the
impact of restricting medicaid funds for “elective abor-
tions” noted that medicaid funds had paid for about
25% of all abortions, and that states that had restricted
funding accounted for only 6% of all abortions. The re-
port is based on 1,496 emergency room visits during the
four months from October 10, 1977, to February 10,
1978, in 24 hospitals; 262 of the visits were in states
which did not fund abortions. It was seen as possible

that since medicaid abortions were fewer in non-
funding states *656 than in funding states, the similarity
in the percentages of medicaid eligible women admitted
for abortion-related complications in funding and in
non-funding states represented an increase in complica-
tions per procedure performed among medicaid eligible
women in non-funded areas. The data did indicate that
medicaid eligible women obtained their abortions
(which led to their later hospital visits) later in nonfund-
ing than in funding states. The tabular data given on
mean gestational age for all induced abortion complica-
tions by state funding status and patient medicaid status
are the following:

Mean gestational age of fetus at

women's admission

Funding Non-funding

Patient status States States

Medicaid 10.8 weeks 13.2 weeks

Non-medicaid 11.1 “ 12.2 “

Unknown 11.8 “ 15.1 “

The 1976 Abortion Surveillance Report uses eight
weeks or less of gestational age as the index rate for
maternal deaths from abortion; at that point the death
rate per 100,000 abortions is 0.6. At 9-10 weeks the rel-
ative death risk is 2.8 times that at 8 weeks or less; at
11-12 weeks it is 4.7 times the 8 weeks or less rate; at
13-15 weeks the relative risk is 13 times that at 8 weeks

or less. The April 1978 report states that the risk of
complications increases 20% for each week abortion is
delayed, and that the death risk increases 50% for each
week of delay. However, the April 1978 report con-
cluded that there was no direct evidence of increased
abortion complications among medicaid eligible women
in non-funding areas, and no evidence that they were
seeking non-legal or self-induced abortions in any great
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numbers, but that it might be that the medicaid eligible
women delayed their abortions in order to seek alternat-
ive funding; the report did project “some increased mor-
bidity and mortality following such delayed procedure.”

The caution of the CDC April 1978 report reflects the
small statistical base and imperfect randomness of the
data e. g., only 29% of the 262 cases in the non-funding
states, that is, 76 cases, were definitely cases of medi-
caid eligible women. A 1975 report by CDC physicians
of experience at Grady Memorial Hospital, Atlanta, a
facility serving the medically indigent, confirmed the
inverse relation of the numbers of admissions for com-
plications from illegal abortion to the numbers of legal
abortions performed, but indicated that the expected de-
crease in admissions for complications due to illegal
abortion lagged the increase in availability of legal
abortion services, and lagged markedly the increase in
legal abortions performed at the facility. One conclu-
sion from the data was that, “Clearly, the availability of
abortion services must be sufficiently broad to obviate
having to resort to criminal means.” New York City
data on admissions for incomplete abortions in the year
preceding the change in New York's abortion law com-
pared with the following years showed a drop in such
admissions of 31% in the first year under the new law,
and an ultimate decline to 50% of the admissions in the
last year under the old law.[FN18] Dr. Cates of CDC
concluded, in a 1976 article based on a review of the
data of 1972-1974, that minority group women accoun-
ted for a disproportionate number of the deaths follow-
ing illegal abortions, and that the study results sugges-
ted “a need to provide better and more widely available
legal abortion services especially for those women who
are at high risk of seeking illegal abortions. Any actions
which impede their access to legal abortion may in-
crease the risk of death.” [FN19] Dr. Cates has noted
that, despite the relatively greater disapproval of abor-
tions by black women, *657 they have used legal abor-
tion at about twice the rate of white women; uncertain
data for the year 1974 suggest that the percentage of
medicaid abortions performed for black women is
somewhat greater, perhaps 20% greater than the per-
centage of abortions performed for all black women.
[FN20] That is, the higher incidence of poverty among

black people, reflected in greater use of medicaid facil-
ities, is a factor increasing the risk factors turning on
withdrawal of funding.

FN18. National Academy of Sciences, Institute
of Medicine, Report of a Study: Legalized
Abortion and the Public Health, May 1975, p.
65 et seq. Experiences like New York's were
reported for San Francisco and U.S.C. Medical
Center, Los Angeles; the 1967 change in Cali-
fornia's law was said to be a major factor in re-
ducing total illegal abortion related complica-
tions (ibid).

FN19. Illegal Abortions in the United States:
1972-1974, W. Cates, Jr. and R. Rochat in
Family Planning Perspectives, Vol. 8, No. 2,
March/April 1976, pp. 89-90 (DHEW reprint).

FN20. D. Petitti and W. Cates, Jr., Restricting
Medicaid Funds for Abortion. Projections of
Excess Mortality for Woman of Childbearing
Age (DHEW, Public Health Service, CDC) es-
timates that 64% of medicaid funded abortions
were among white and 36% among black wo-
men in 1974. The 1976 prepublication Abor-
tion Surveillance Summary Table gives the
percentage of abortions among white women in
1974 as 69.7% and states that 30.3% were
among black women. See Lincoln, R. et al.,
1977, The Court, the Congress, and the Presid-
ent: Turning back the Clock on the Pregnant
Poor, Family Planning Perspectives, Vol. 9,
No. 5, Sept./ Oct. 1977, pp. 207, 213.

There was evidence that in Romania, where abortion
was sharply restricted commencing in November 1966,
the effect was a drastic increase in hospital admissions
for complications arising from illegal abortion and a
sharp increase in abortion-related maternal deaths; a
short-term increase in birth rate was followed by a de-
cline in birth rate, ascribed by Tietze and Murstein to
resort to “folk methods of contraception and illegal
abortion.” [FN21] The Romanian data,[FN22] which in-
volve some uncertainties of interpretation, for 1964
through 1972 were these:
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FN21. C. Tietze and M. Murstein, Reports on
Population/Family Planning, No. 14 (2d Ed.)
Dec. 1975, pp. 64-65, and (Tietze) No. 14 (2d
Ed.) Supplement, Dec. 1977, pp. 5-6.

FN22. Data furnished through testimony of Dr.

Christopher Tietze, Senior Fellow, The Popula-
tion Council. Dr. Tietze is accepted as a preem-
inent expert on human fertility and its control.

Deaths attributed to complications of

Pregnancy and Childbirth

Number of

deaths from Death rate

complications per 100,000

Of Live

Year Abortion Other Abortions Births

1964 66 163 6.0 56.7

1965 64 173 5.7 62.1

1966 83 152 8.5 55.5

1967 170 311 82.5 58.9

1968 221 285 100.5 54.2

1969 262 229 101.6 49.2

1970 315 182 107.9 42.6

1971 364 158 110.3 39.5

1972 370 136 97.1 34.9

The medical witnesses who testified on the health con-
sequences that would follow if the “Hyde amendment”
was made the standard for funding abortions were in
agreement that it would cause an increase in abortions
performed by unqualified persons and self-induced
abortion with a resulting increase in maternal mortality
and post-abortion complications. A factor in the concern
of some was a belief that the legalization of a broad
spectrum of abortions would by this date have drawn in-
to legal practice the unknown number of qualified phys-
icians who before the change in laws had performed
abortions clandestinely, leaving only the least qualified
available to perform abortions for those most determ-
ined to obtain abortions and least able to pay for them.

The most recent data compilations for the full year 1977
prepared for The Abortion Surveillance Report, 1977,
of CDC record 1,079,430 abortions reported to CDC, an

increase of 9% over the number reported for 1976. The
national abortion ratio (that is, abortions per 1,000 live
births) increased from 312 in 1976 to 324.5 in 1977.
The percentage increase in abortion ratio from 1976 to
1977 was 4%, substantially less than the increases in the
abortion ratios in 1976 over 1975, about 15%, and in
1975 over 1974, about 12.5%. The States reporting ra-
cial data (excluding states which reported over 15% as
“race unknown”), 31 states, recorded the abortion ratio
(per 1,000 live births to women of the same race) of
white women as 268 and that of black and other women
as 490. Data from 32 states recording marital status, and
accounting for approximately half of the abortions re-
ported to CDC, *658 reported an aggregate abortion ra-
tio (per 1,000 live births to women of the same status)
of 93 for married women and of 1,480 for unmarried
women; the abortion ratio of the two groups combined
was 321, lower than the national abortion ratio.
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The Summary in preparation for the Abortion Surveil-
lance Report, 1977, states (p. 9) that, “For the first year
since 1972, there was an increase in the total annual
number of abortion-related deaths; there were increases
in all 3 categories legally induced, illegally induced and
spontaneous . . . .” And, in discussing “Illegal Abortion
Mortality” and referring to four 1977 deaths associated
with illegal abortion, the Summary states (p. 12),
“Therefore, for the first year since 1972, there was an
increase in the annual number of illegal abortion deaths
. . . .” The report continued (ibid.):

“In the past we have used the number of illegal abor-
tion deaths as an index to reflect the number of illegal
abortions actually being performed. Before 1977 the
decline in the number of illegal abortion deaths was
felt to reflect the increased availability of the safer
legal procedures throughout the country; women who
formerly terminated their pregnancies through illegal
channels probably elected to use the safer legal facil-
ities. However, in 1977, the Supreme Court ruled that
states had the right to restrict the use of public funds
for legal abortion services. In August 1977 federal
funds for Medicaid-eligible women were restricted;
over the next several months, 34 states similarly elec-
ted to restrict state funds for abortion for Medicaid-eli-
gible women. It is reasonable to speculate that these
public policy decisions may have created an environ-
ment of uncertainty for low-income women about the
availability of legal abortion services, whether they
lived in states which were continuing public funding
for abortion or those which were not. Because of the
small numbers involved, however, chance fluctuation
of a rare event is a possible explanation for this in-
crease in illegal abortion-related deaths. Moreover,
for at least 1 woman, the non-availability of public
funds led to a situation in which she was forced to
choose the less-safe illegal abortion because of finan-
cial factors.”

The summary then gave in detail the medical history of
the case of a woman, admitted to the McAllen General
Hospital, McAllen, Texas, on September 26, 1977, in
imminent septic shock, who died 8 days later despite in-
tensive medical surgical care. The draft Summary con-

cludes the detailed medical history with the comment
(p. 14):

“In summary, this woman had an unwanted preg-
nancy and no Medicaid assistance (that she had used
twice before) to pay for a legal abortion. She sought a
low-cost abortion on 2 occasions in Reynosa, Mexico,
because of financial hardship. When these were un-
successful, her third attempt, by a lay midwife in Mc-
Allen, resulted in instrumentation of her uterus and
the probable introduction of C. perfringens organ-
isms. These factors led to the fulminant endometritis
and sepsis which eventually caused her death.”

The Summary refers (p. 17) to monitoring the data on
women admitted to gynecological acute-care facilities
in 24 institutions; 10 of the institutions were in states
where, because of the absence of public funding, legal
abortions might be less available, and 14 were in states
that were financing legal abortions. Three thousand one
hundred and fifty-seven abortion complication cases
were reported in the project; seven women stated that
their abortions had been illegal; three did not name the
source of the abortion, and their cases were classified as
illegal abortions. None of the ten women was reported
to be a Medicaid recipient. No abortion related deaths
were detected in the surveillance. The Summary states
that, “There was no significant difference between insti-
tutions in funded and non-funded states and (should
read ”in “) the proportion of Medicaid women with
abortion complications over the 8-month period.” The
Summary reported:

“The restriction of public funds was found to be
significantly associated, however,*659 with a later
gestational age at the time of the abortion.”

The Summary concluded on this point (pp. 17-18) that
the data were susceptible to at least three “possible ex-
planations”:

“First, Medicaid-eligible women may be obtaining
legally induced abortions through a combination of
personal funds, public hospital services, philanthropic
assistance, and/or reduced clinical fees. Second, they
may be choosing to continue their pregnancies to
childbirth. Third, though unlikely, they may be hav-
ing illegally induced abortions by non-physicians un-
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der relatively safe conditions.”

As yet unpublished data collected by the Alan
Guttmacher Institute (AGI) [FN23] report that there was
an approximately 12% increase in the total number of
abortions performed in the United States in the year
1977 as against the year 1976; a little over 9% more
abortions were reported to CDC in 1977 over the num-
ber reported in 1976; however, for the first quarter of
1978, the most recent quarter on which data are avail-
able, AGI reported an increase of only about 4.4% over
the first quarter of 1977 in the number of abortions per-
formed in the United States.

FN23. CDC notes in the draft 1977 Surveil-
lance Summary (p. 5) that the abortions repor-
ted to CDC are about 17% lower than the num-
ber reported by the AGI nationwide survey of
abortion facilities. CDC ascribes the difference
in part to unreported abortions performed in
physicians' offices, a probably under-reported
class of procedures.

No conclusion can be drawn from the data now avail-
able about the impact of the withdrawal of federal fund-
ing and its repercussions in state action. The draft CDC
Surveillance Summary outlines alternatives that, togeth-
er, exhaust the possible explanations for the absence of
a significant number of illegal abortion complication
cases admitted to hospitals, if it be the fact that there
has been no substantial increase in the number of such
hospitalizations for post-abortion complications. But the
statement that only seven of 3,157 abortion complica-
tions reported through hospital surveillance admitted il-
legally induced procedures is so little likely to be a safe
basis for the drawing of large scale inferences that the
question of the extent of hospitalizations arising out of
botched illegal abortions must be found to be indeterm-
inable. The data do strongly suggest that there has been
a marked reduction in the rate of increase in abortions
since August 4, 1977, and that may well connote an in-
crease in the resort to illegally induced abortions by
non-physicians which, as in the past, has a high probab-
ility of escaping statistical report. An increase in invol-
untary childbirth is an obvious possibility. There is no
evidence, however, and it cannot be and is not found as

a fact that Medicaid-eligible women have been able to
obtain legally induced abortions through any use of
their necessarily exiguous “personal funds,” or at free
public hospitals, or through philanthropic assistance, or
reduced clinical charges.

The evidence at the trial demonstrated that in fact indi-
gent women, dependent on public assistance provided
through AFDC programs and dependent on medicaid
for their medical needs, have no significant alternative
to medicaid for legal abortions. An AGI analysis
[FN24] of the available data indicates that the average
cost of medicaid reimbursed abortions for the fiscal
year 1976 was between $222 and $233; the average cost
of abortion in the United States was estimated at $280,
the average cost for a hospital abortion being $460 and
for a clinic abortion being $160; second trimester hos-
pital abortions vary in cost up to $1,000 and more. The
AGI analysis concluded that 69% of medicaid abortions
were performed in hospitals whereas 26% of non-
medicaid abortions were performed in hospitals; the re-
maining abortions were performed in practitioners' of-
fices. The high ratio of medicaid abortions performed in
hospital is attributed to several causes. First, AFDC cli-
ents are principal recipients of medicaid *660 assist-
ance, and they, in common experience, are found to turn
to large public hospitals or teaching hospitals and their
out-patient or clinic services for their medical needs.
Second, the indigent as a class are not well served med-
ically, nor generally are they well-informed on health
care matters; their resort to medical facilities for assist-
ance is, characteristically, delayed, and delay results in
a higher percentage of second trimester abortions,
which, generally, are performed in hospitals rather than
in clinics or in practitioners' offices. Finally, women
nineteen and younger, and more particularly those sev-
enteen and younger, who are poor are frequently un-
aware that they have become pregnant until the preg-
nancy is advanced, and, because of their youth and ig-
norance, they are slow to seek medical assistance. The
same AGI study shows that the average AFDC monthly
payment varies widely from state to state, from $363 a
month in New York to $48 a month in Mississippi and
averages $280. The testimony of one AFDC client and
of the Director of the United Welfare League, a publicly
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funded community multi-service center, established that
even under New York's comparatively generous public
assistance provision, welfare recipients must live at a
miserable and humiliating level of bare subsistence, and
that they are without means to pay for abortion.

FN24. Lincoln, and others, The Court, the Con-
gress, and the President: Turning Back the
Clock on the Pregnant Poor, 9 Family Planning
Prospectives, 207, Sept./Oct. 1977.

Philanthropic or charitable institutions are not a re-
source for indigent women seeking abortions. The
DHEW, Social Security Administration Bulletin for
January 1976 (Vol. 39, No. 1), shows that in 1975 when
total expenditures for health and medical care reached
$118.5 billion, philanthrophy and industrial in-plant ser-
vices accounted for $1.3 billion. The AGI article re-
ferred to above pointed out (page 212) that an AGI 1977
sample survey of 1,353 abortion providers indicated that
about 75% of non-hospital clinics, 30% of private hos-
pitals and 27% of public hospitals were already provid-
ing some free or reduced-cost abortions to poor people
in 1976; an estimated 14% of all clinic abortion patients
and, possibly, 4% of all hospital abortion patients ob-
tained reduced cost or free abortions in 1976; in addi-
tion three-quarters of non-hospital clinics and public
hospitals and nearly two-thirds of private hospitals
offered deferred payment plans to some women in fin-
ancial difficulties; payments were deferred for an estim-
ated 15% of clinic patients and possibly 6% of hospital
patients; the authors of the AGI article concluded that if
public subsidy were withdrawn, and assuming that
medicaid recipients could pay reduced fees, current pro-
viders would have almost to triple the number of abor-
tions that they were subsidizing to make up the medical
service deficit. The Executive Director of the National
Abortion Federation, an association of 106 providers
who performed approximately one-third of the abortions
in this country, approximately 20% of which were
medicaid abortions, testified that she recommended to
providers that in their budgeting they allow a 10% mar-
gin for free or reduced rate or deferred payment cases,
including bad debts, and to cover the financing of refer-
ences to other facilities; she testified that about 2% of

the 300,000 abortions performed by member facilities
during the preceding fiscal year were performed free
and that about 7% were performed at reduced fees; it
was her judgment that the members could provide an
additional 2% to 4% of free or reduced rate abortions
and remain financially stable provided that the total of
their reduced rate and free cases remained within the
10% margin, but that it would be financially impossible
for them to furnish free the number of abortions that
had been covered by medicaid in the then recent past.

The role of public expenditures in health and medical
care is portrayed in the Social Security Bulletin referred
to just above. Of the $118.5 billion expended for health
and medical care $68.6 billion represents private ex-
penditures and $49.9 billion represents public expendit-
ures; the public expenditures represent 42.1% of the
total. The Social Security Bulletin notes that by 1975
the Federal Government was financing more than two-
thirds of the public health services. The withdrawal of
the public health service alternative in this field does
*661 not genuinely leave the indigent woman on public
health service any resort other than involuntary child-
birth, a trifling and unequally and arbitrarily allocated
possibility of free medical service, and resort to self-
induced abortion or non-medical abortions.

IV

The Hyde-Conte amendment as enacted in September
1976 forbade the use of any of the DHEW appropriated
funds for the performance of abortions “except where
the life of the mother would be endangered if the fetus
were carried to term.” As noted above (pages 641-642)
the Hyde-Conte amendment did not provide funding for
abortions for victims of rape or incest, nor did it provide
funding for any therapeutic abortions other than those in
which the physician certified that the abortion was ne-
cessary because “the life of the mother would be en-
dangered if the fetus were carried to term.” The 1977
and 1978 forms of the restriction on abortion funding
(supra, pages 642, 648) added to the life endangerment
exception from the restriction an exception for “those
instances where severe and long-lasting physical health
damage to the mother would result if the pregnancy
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were carried to term when so determined by two physi-
cians”; the 1977 and 1978 enactments also excepted
“such medical procedures necessary for the victims of
rape or incest, when such rape or incest has been repor-
ted promptly to a law enforcement agency or public
health service”; the regulations define medical proced-
ures as including abortion and require that the rape or
incest incident had been reported within sixty days after
it occurred. 42 C.F.R. s 441.201, s 441.205(a)(3). In ad-
dition the 1977 and 1978 enactments explicitly did not
prohibit payment for drugs or devices to prevent im-
plantation of the fertilized ovum or for medical proced-
ures necessary to terminate an ectopic pregnancy.

The language of the 1976 and 1977 enactments is very
evidently not derived from but may be compared with
the language used in the Uniform Abortion Act, quoted
in full in Roe v. Wade, supra, 410 U.S. at 146 fn. 40, 93
S.Ct. at 723 fn. 40. The Uniform Act would not have
imposed any clinical restrictions on abortions performed
by a duly licensed physician during the first twenty
weeks; [FN25] after the first twenty weeks abortion
would, under the Act, have been authorized only if the
physician “has reasonable cause to believe (i) there is a
substantial risk that continuance of the pregnancy would
endanger the life of the mother or would gravely impair
the physical or mental health of the mother, (ii) that the
child would be born with grave physical or mental de-
fect, or (iii) that the pregnancy resulted from rape or in-
cest, or illicit intercourse with a girl under the age of 16
years.” The Uniform Act was drafted as a penal statute,
as was the American Law Institute draft statute quoted
in Doe v. Bolton, supra, 410 U.S. at 206-207, 93 S.Ct.
at 754-755. The Institute Act would have defined
“justifiable” abortion as a physician's termination of a
pregnancy if he believed there was substantial risk that
continuance of the pregnancy would gravely impair the
physical or mental health of the mother or that the child
would be born with grave physical or mental defect or
that the pregnancy resulted from rape, incest, or other
felonious intercourse; “unjustified” abortion would be a
crime under the Act if committed at any time during the
pregnancy and would be more serious in degree if per-
formed after the twenty-sixth week.

FN25. The Uniform Act suggested 20 weeks,
but left the precise period to be fixed by each
enacting state.

The 1976 and 1977 abortion funding restrictions do not
make any distinction between abortions occurring be-
fore and those occurring after viability. The Secretary's
regulations, 42 C.F.R. ss 441.200-441.208, do not con-
tain any guidelines for applying the
“life-endangerment” and “severe and long-lasting phys-
ical health damage” criteria; at the time the regulations
were put in final form the Secretary's statement indic-
ated that the legislative history was considered as re-
quiring that application of *662 these criteria be left to
the physicians to make on an individual-case basis. See
43 F.R. 31876-77. The Secretary indicated that the stat-
ute foreclosed funding where the only severe and long-
lasting damage was to the mother's mental health, but it
was pointed out that if severe and long-lasting physical
health damage resulted from an emotional cause the
statutory condition would nevertheless be met (ibid.).
The comments and responses published at the time the
regulations were put in final form support an inference
that mental health circumstances which would endanger
the life of the mother if the fetus were carried to term
may be taken into account by the attending physician in
making the “life-endangerment” judgment (ibid.).

In Roe v. Wade (410 U.S. at 153, 93 S.Ct. at 727) the
Court defined the woman's right of privacy as being

“. . . broad enough to encompass a woman's decision
whether or not to terminate her pregnancy. The detri-
ment that the State would impose upon the pregnant
woman by denying this choice altogether is apparent.
Specific and direct harm medically diagnosable even
in early pregnancy may be involved. Maternity, or ad-
ditional offspring, may force upon the woman a dis-
tressful life and future. Psychological harm may be
imminent. Mental and physical health may be taxed
by child care. There is also the distress, for all con-
cerned, associated with the unwanted child, and there
is the problem of bringing a child into a family
already unable, psychologically and otherwise, to care
for it. In other cases, as in this one, the additional dif-
ficulties and continuing stigma of unwed motherhood
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may be involved. All these are factors the woman and
her responsible physician necessarily will consider in
consultation.”

The Court decided that until viability the attending
physician in consultation with his patient is free to de-
termine without regulation by the State that “in his med-
ical judgment, the patient's pregnancy should be termin-
ated” (410 U.S. at 163, 93 S.Ct. at 732); after viability,
the Court concluded (410 U.S. at 164-165, 93 S.Ct. at
732),

“ . . . the State in promoting its interest in the potenti-
ality of human life may, if it chooses, regulate, and
even proscribe, abortion except where it is necessary,
in appropriate medical judgment, for the preservation
of the life or health of the mother.”

In Doe v. Bolton, supra, 410 U.S. at 192, 93 S.Ct. at
747, the Court said, in discussing an abortion statute
which did not distinguish between periods before and
after viability, that whether an abortion is “necessary” is
a professional judgment for the physician, and, it con-
tinued,

“ . . . that the medical judgment may be exercised in
the light of all factors physical, emotional, psycholo-
gical, familial, and the woman's age relevant to the
well-being of the patient. All these factors may relate
to health. This allows the attending physician the
room he needs to make his best medical judgment.
And it is room that operates for the benefit, not the
disadvantage, of the pregnant woman.”

The Court did not pass on the validity, as applied to the
period before viability, of the three exceptions to the
prohibition of abortion contained in the Georgia statute
involved in the case.[FN26] The court below in *663
Doe v. Bolton had invalidated the exceptions as unduly
limiting the reasons for which a woman might seek an
abortion; the effect of its decision was to legalize abor-
tions performed by a duly licensed physician “based
upon his best clinical judgment that an abortion (was)
necessary.”

FN26. The statute excepted abortions that the
physician performed based upon his best clinic-
al judgment that an abortion was “necessary”

because (1) continuation of the pregnancy
would endanger the life of the woman or
“seriously and permanently” injure her health,
or (2) the fetus would “very likely” be born
with “a grave, permanent, and irremediable
mental or physical defect,” or (3) the preg-
nancy resulted from forcible or statutory rape.
The three-judge court approved the statute's ap-
proaching the problem as a medical one, con-
sidered that the state had a legitimate interest in
seeing that the decisions, personal and medical,
were not undertaken lightly without consider-
ing all relevant factors, emotional, economic,
psychological, familial or physical, but held
that the state “may not unduly limit the reasons
for which a woman seeks an abortion.” Doe v.
Bolton, N.D.Ga.1970, 319 F.Supp. 1048,
1055-1056. The court invalidated the three spe-
cific exceptions, leaving the statute as one ex-
cepting from proscription abortions performed
by a duly licensed physician “based upon his
best clinical judgment that an abortion is neces-
sary.” That part of the case did not reach the
Supreme Court.

The data discussed at pages 637 to 638 above indicate
that before the changes in state laws and the rendering
of the January 1973 decisions, therapeutic abortions,
while far from rare, were not significant in number in
terms of the total numbers of abortions performed after
the January 1973 decisions. The limited data do not give
much insight into the reasons assigned for the thera-
peutic abortions, but those attributable to rubella or
German measles would appear necessarily to be based
on health damage to the fetus rather than to the mother.
The evidence at the trial from qualified medical wit-
nesses, and it was to an extent borne out by the statistic-
al data cited above, emphasized that at least in the later
years psychiatric reasons became increasingly important
as bases for authorizing in-hospital abortions; not only
psychotic conditions in the chronically mentally ill but
suicidal tendencies and overt threats of suicide, as part
of a complex of symptoms, furnished a base for applica-
tions to the abortion committees in the hospitals for per-
mission to perform the abortion. The evidence was that
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on the whole patients who could afford competent med-
ical and psychiatric attention were significantly more
likely to have applications for abortion approved than
were patients whose limited means denied them timely
access to adequate psychiatric and medical attention.
The means-based contrast is illustrated particularly for
abortions authorized on psychiatric grounds as well as
for all other abortions by comparing the data from Uni-

versity Hospital with those from Bellevue Hospital in
New York City for the years preceding the change in
the New York law in 1970; New York University Med-
ical School provides staff to both hospitals.

Therapeutic Abortions per 1000

live births

University Bellevue

Year Hospital Hospital

---- ---------- --------

1964 43.7 3.1

1965 21.8 2.8

1966 15.6 1.8

1967 28.4 7.1

1968 44.9 22.3

1969 71.1 45.2

The number of abortions was not large in either hospital
in any year until 1968 and 1969. The total number
ranged at University Hospital from a low of 17 in 1966
to a high of 110 in 1969. In Bellevue the abortions were
3 in 1966 and the highest number in 1969, 57. Live
births at University were 594 in 1964 and 1556 in 1969.
At Bellevue Hospital births tended to decline over the
years; the highest number was in 1964 when there were

2,563, births, the lowest was in 1968 when there were
1,031 births at Bellevue. The following table gives the
percentage distribution of the “indications for termina-
tion of pregnancy” at the two hospitals in 1968 and
1969:

Percentage Distribution

Indications for Termination of Pregnancy

1968 1969

University Bellevue University27 Bellevue28

Psychiatric 71% 65% 81.8% 94.7% 29

Medical 12% 9% 9.1% 5.3%

Malignant 2% 4% 1.8% -

Genetic 15% 22% 7.3% -

FN27. The “indications” in the twenty non-
psychiatric cases at University Hospital in 1969
were: Medical Rheumatic heart diseases (3),
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Hypertension (2), Hypertension and Retinitis
Pigmentosa (1), Astrocytoma, Renal disease
(1), Obstructive Renal Disease (1), Severe Dia-
betes (1), Multiple Sclerosis (1); Malignant
Carcinoma of Thyroid (1), reticulum cell sar-
coma; Genetic Maternal Rubella (4), Tay-Sachs
Disease (1), Charcot-Marie Tooth Disease (1),
Rubella Vaccination (2).

FN28. The “indications” in the three non-
psychiatric cases at Bellevue were: Hyperten-
sion (2), Rheumatic Heart Disease (1). Of the
54 psychiatric cases 30 were either in-patients
at Bellevue Psychiatric Hospital or were re-
gistered with Bellevue Mental Hygiene Clinic
before recognition of pregnancy. Of the re-
maining 24, most had a previous history of in-
stitutionalization or suicide attempts.

FN29. Dr. Judith Belsky ascribed the increase
in percentage from 65% in 1968 to 94.7% in
1969 to her assignment to Bellevue in 1969 as
psychiatric consultant in the obstetrics and
gynecology department.

*664 A possibly skewed sample of the letters submitted
to the Therapeutic Abortion Committee by the psychiat-
ric consultant to the Obstetrics and Gynecology Depart-
ment at Bellevue Hospital shows a remarkably high in-
cidence of deepseated psychiatric problems coupled
with social dislocation and stressful individual circum-
stances; a good many of the letters conclude that the pa-
tient has a suicidal ideation and some of the letters re-
port previous suicide attempts by the patient.[FN30]

FN30. The letters, prepared by Dr. Judith Bel-
sky, were marked as Exhibits 149-153,
156-159X; there are 33 letters, and Dr. Belsky
recalled that the Therapeutic Abortion Commit-
tee accepted the abortion recommendation in
all cases except one. She estimated that she had
written about 150 abortion recommendations in
1969-1970, ending at April 30, 1970, when the
Committee was terminated; the termination fol-
lowed the 1970 change in the New York abor-

tion law.

It is clear from the evidence that before the changes in
the law the medical standards determining when an
abortion would be authorized by a hospital's abortion
committee were not uniform in their application over
time, depended greatly on how carefully the individual
cases were worked up for presentation to the committee,
and reflected differences in underlying medical philo-
sophy and different case evaluations.

V

In spite of the very clear division within the medical
profession about the circumstances in which it is appro-
priate medical procedure to perform an abortion, abor-
tion has a clear-cut and established position in medical
practice. The medical opinions reflect, if they do not
clearly articulate, the two different aspects of abortion
that were so clearly delineated in Roe v. Wade. There
is, first, the therapeutic abortion, the abortion that the
attending physician considers in some sense medically
necessary to the successful treatment of the health of the
pregnant woman. In general, the physician in such a
case is not concerned with the week of gestation except
as the advance in weeks of gestation radically increases
the risk of maternal mortality and the related risks of
physical health damage. The concern of the attending
physician is with determining whether abortion is, in the
Supreme Court's language in Roe v. Wade “necessary,
in appropriate medical judgment, for the preservation of
the life or health of the mother.” (410 U.S. at 165, 93
S.Ct. at 732). But in the first weeks of gestation, those
to which the very broad range of considerations quoted
above from Roe v. Wade, (supra, p. 662) is applicable,
the period of which the Court said that “the abortion de-
cision and its effectuation must be left to the medical
judgment of the pregnant woman's attending physician”
(410 U.S. at 164, 93 S.Ct. at 732), the Court's standard
was not one of preserving life or health but a decision
inherently and primarily medical but which considered
the pregnancy in the total circumstances, medical, soci-
etal, familial and economic in which the pregnancy ex-
isted. The medical testimony in considerable part was in
substance applying the conceptualization of Roe v.

FOR EDUCATIONAL USE ONLY Page 44
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126316&ReferencePosition=732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126316&ReferencePosition=732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1973126316&ReferencePosition=732


Wade quoted above without specifically stating that the
discussion was in terms of the period preceding viabil-
ity and particularly related to the first trimester.

There was no dissent in the medical testimony from the
proposition, so clearly borne *665 out by the statistics,
that abortions are most safely performed during the
earliest weeks of gestation, preferably within the first
eight weeks, and that the relative risk of maternal mor-
tality increases drastically with each passing week after
the eighth week. Nevertheless, the death-to-case rate for
all legal abortions in 1976 was 1.1 per 100,000 abor-
tions and in 1977 was 1.4 per 100,000 abortions. A
study based on 1974 statistics comparing maternal mor-
tality with abortion mortality and stating both in terms
of deaths per 100,000 live births reported that the ma-
ternal mortality ratio for white women was 10 per
100,000 live births and the abortion mortality ratio was
0.5 per 100,000 live births; for “black and other” wo-
men the maternal mortality ratio was 35.1 per 100,000
live births and the abortion mortality ratio was 2.4 per
100,000 live births.

The medical testimony was substantially in agreement
that by the use of the most advanced present day medic-
al techniques, and with close medical supervision, it
was possible for women with life threatening conditions
to survive pregnancy and bear children with a comparat-
ively low ratio of maternal mortality; it was reasonably
clear that the testimony rested on the assumption that
the pregnant woman was desirous of bearing the child,
and was cooperative throughout the pregnancy.

The medical testimony requires the finding of fact that
the life endangerment standard as used in the Hyde-
Conte amendment of 1976 and in the 1977 and 1978 en-
actments is not a term used in the medical profession as
a standard for determining medical procedures, and that
it is not susceptible of any agreed definition among
medical practitioners. The medical witnesses emphas-
ized that any life endangerment concept necessarily had
a number of dimensions. Since every pregnancy in-
volves a degree of risk to the life of the mother,
however remote in the case of the young and healthy
woman, the threshold problems with the statutory term
were first, determining what degree of risk to the life of

the mother must be present to warrant abortion, and,
second, what probability of eventuation of the risk visu-
alized must be present. A separate set of problems in-
volves relating the patient's medical condition to the
available resources of sophisticated medical treatment
and support, the regimen of patient behavior essential to
the success of the pregnancy, and the probability or im-
probability of the patient's having the means, being in
the circumstances, and having the will to carry out the
medical program. A distinct group of problems arises
out of the necessity for evaluating mortality risks in
terms of the co-existence of pregnancy with a disease or
complex of disease conditions, independently involving
a distinct risk of mortality and the effective treatment of
which is, at minimum, complicated by the pregnancy,
and, in instances, requires giving up the use of the op-
timum medications in order to avoid grave harm to the
fetus, or because any effective medication would un-
avoidably enhance the risks of mortality inherent both
in the pregnancy and in the disease.

The medical testimony made clear that potentially life
threatening conditions identified very early in the preg-
nancy very often could not be predicted as even relat-
ively certain to create an unacceptably high risk of mor-
tality at a later stage in the pregnancy notwithstanding
that it would be said that such a condition would inevit-
ably in a statistically significant number of pregnancies
cause pregnant women's deaths. While a number of spe-
cifically describable diseases create risks of mortality
that are unacceptably high, the medical evidence made
it very clear that there is neither a closed list of life
threatening conditions by which the life of the mother
would be endangered if the fetus were carried to term,
nor a compilation of risk factors cutting across disease
conditions that would express a consensus medical
judgment on the point at which statutory life endanger-
ment would be present. For instance, multiple sclerosis
and renal disease, mentioned in the joint statement ac-
companying the conference report in 1976 (supra p.
641), do not furnish a criterion against which other dis-
eases can be measured. The reported data on maternal
*666 mortality [FN31] are not illuminating. Reports of
the causes of maternal death, some dividing assigned
causes into direct and indirect causes (that is, those dir-
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ectly related to the pregnancy and birth itself, and those
related to complicating conditions), do not suggest any
uniformity in the occurrence of causes or, perhaps, uni-
formity of diagnostic terms. New York data on 149 ma-
ternal death cases occurring in 1972-1976 list as causes
(in order of frequency) pulmonary embolism, anes-
thesia, ectopic pregnancy, hypertensive states of preg-
nancy, cardiovascular diseases, obstetric hemorrhage,
amniotic fluid embolism, ruptured uterus, cerebrovascu-
lar accidents, gastrointestinal complications, the cat-
egory “liver, biliary, spleen,” and other less common
causes. Minnesota data collected over the period 1950
through 1974 give the causes of death in 487 cases; in
the order of frequency the causes of death were hemor-
rhage, infection (including pulmonary embolism), tox-
emia (classified in New York under “hypertension
states of pregnancy”), heart disease, amniotic fluid em-
bolism, chorioepithelioma, anesthesia, air embolism,
transfusion deaths, diabetes, and electrolite imbalance.

FN31. New York State Maternal Mortality
Study, 1970-1976, Central New York Maternal
and Perinatal Mortality Study, Table 1. (The
data are for the State exclusive of New York
City); Minnesota Maternal Mortality Study,
1950-1974. See Schaffner, et al., Maternal
Mortality in Michigan: An Epidemiological
Analysis, 1950-1971, 67 American Journal for
Public Health 821, 828 (“The leading causes of
direct obstetrical death were the classic triad:
hemorrhage, infection and toxemia.”)

There was, for example, testimony related to a tabula-
tion of seventy-nine “Risk Criteria,” used for identify-
ing potential complications in pregnancy, evaluation of
which would determine whether the pregnant woman
could safely bear a child out-of-hospital: the criteria did
not indicate specific maternal mortality risks as such,
but the first forty-eight factors, grouped under socio-
demographic factors (age and residence near hospital),
maternal medical history, maternal obstetrical factors,
previous infants' factors, maternal laboratory findings
and physical findings, traverse the range of factors that
can at varying intensity levels become indications for
termination of pregnancy. Included are chronic hyper-

tension, renal disease (moderate to severe), urinary tract
infection, history of psychotic episodes, history of epi-
lepsy or seizure, required use of anticonvulsant drugs,
drug addiction or current addiction therapy, heart dis-
ease (systolic murmur, significant heart enlargement),
diabetes mellitus, thyroid disease, history of pulmonary
embolism, history of asthma or recent chronic bronchit-
is, history of any bleeding disorder or hemolytic dis-
ease, and “others”; maternal laboratory findings indicat-
ive of risk to the woman or fetus are hematocrit value
below 27%, sickle cell hemoglobin, pap smear class 3
or greater, and evidence of fetal chromosomal disorder
in amniotic fluid.[FN32]

FN32. A report of the British Medical Associ-
ation, Committee on Therapeutic Abortion, en-
titled “Indications for Termination of Preg-
nancy,” published in the British Medical Journ-
al of January 10, 1968, pages 171-175, makes
clear the decisive importance in the commit-
tee's view of individual circumstances of sever-
ity and of a range of medically appropriate de-
cisions on substantially similar objective find-
ings. The report considers alimentary, cardi-
ovascular, respiratory, renal, neurological,
skeletal, dermatological, endocrine, malignant,
gynecological, obstetrical and psychiatric con-
ditions, and conditions causing fetal abnormal-
ity. The committee report explicitly dealt with
termination of pregnancy where the fetus has
not progressed to a stage at which it is capable
of an independent existence.

The medical evidence made it abundantly clear that the
medical profession does not treat pregnancy, the threat
of complications in pregnancy, and the factor of the
pregnant woman's attitude toward her pregnancy and
child bearing in terms related to determining whether
“the life of the mother would be endangered if the fetus
were carried to term.” Treatment, including surgical
treatment, of a proportionately serious pathological con-
dition in a pregnant woman may result in miscarriage,
and physicians would not consider such treatment as in-
ducing an abortion. The termination of the pregnancy as
a therapeutic measure is undertaken*667 essentially
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when the purpose of the patient and physician is avert-
ing unacceptable risks of injury to the mother's physical
or mental health from the pregnancy, given the patient's
condition of health and attitude toward her pregnancy,
or is averting an unacceptable risk of grave fetal de-
formity. The life endangerment test is simply alien to
the medical approach when put forward as a sole test,
for it extends only over an indeterminate range of in-
stances that appears to exclude significant instances in
which before Roe v. Wade, and the first changes in the
state statutes, the therapeutic abortion committees of
hospitals were approving abortion. Conspicuously, the
language excludes the rubella cases and those psychiat-
ric cases which were not based on evident risk of sui-
cide.

The medical evidence made equally clear that, although
it was possible to theorize that a variety of conditions
could be considered as life-endangering, the medical
witnesses did not consider that they could certify such
conditions as meeting the statutory standard either for
the purpose of assuring hospital admission for abortion
or for the purpose of claiming payment under state
medicaid plans governed by the Hyde standard. They
were not impressed by the suggestion that, if they certi-
fied in good faith that in their professional judgment the
abortion was necessary because the life of the mother
would be endangered if the fetus were carried to term,
[FN33] they would not have to fear charges of fraud, or
investigation of their practices. Their concern centered
on the circumstance that there could be no broadly
shared understanding of the novel term either within the
profession or between the profession and DHEW, and
that, in practice, it could operate only as a crisis inter-
vention standard. Dr. Seymour L. Romney testified that
the Hyde standard and the monitoring of practice under
it would have a severely inhibitory effect on physicians'
willingness to undertake and to certify cases because of
their inability to have marshalled and to present verifi-
able scientific data to support their professional judg-
ment under later DHEW enforcement review; he visual-
ized an increased risk of serious complications that
would tend to arise from protracting observation until
professionally certifiable necessity became a demon-
strable certainty. He estimated that application of the

Hyde standard would have meant that 50% to 75% of
the 1976 medicaid abortions would not have been certi-
fied for performance. Dr. Johan W. Eliot testified that
few abortions could be performed under the Hyde
standard, and that it would not cover cases in which
abortion was clearly medically necessary, but in which
it would not be possible to certify that the mother's life
would be endangered if the pregnancy were carried to
term. He estimated that, of the total abortions performed
before the “Hyde amendment,” only two or three per-
cent would have been certified for reimbursement under
the language of the amendment, and that, in the case of
women who wished to carry their pregnancies to term,
abortion would have been certified as necessary in only
about 1% of the total abortion cases; his experience in-
dicated to him that a third to one half of abortions that
came under his view were based on socio-economic
considerations and were not “medically necessary,” and
that the remaining 47% to 65% could be classified as
“medically indicated” or “medically advisable,” and
medically necessary from the point of view of prevent-
ive medicine to restore and preserve the patient's mental
and physical health using the World Health Organiza-
tion definition of health (not simply absence of disease
but complete mental and physical well-being). Dr. Dav-
id Bingham testified that the medically necessary stand-
ard then in use in Connecticut embraced far more cases
than the Hyde life endangerment standard. He estimated
that 80% to 90% of abortions performed at the Planned
Parenthood outpatient clinic in Norwich, Connecticut,
were medically necessary,*668 and that, in his judg-
ment, 5% to 10% of them would meet the Hyde life-
endangerment standard, as he interpreted it.

FN33. The Secretary's April 4, 1977, press re-
lease had stated that DHEW would reimburse
only where the attending physician, on the
basis of his or her professional judgment, has
certified that the abortion is necessary because
the life of the mother would be endangered if
the fetus were carried to term. See 42 F.R.
40486.

The teaching of the testimony as a whole, not excluding
the testimony of the physicians presented as witnesses
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by the guardian, was that the Hyde-Conte amendment
could not be equal and uniform in interpretation and ap-
plication, but that medical judgments under the amend-
ment would necessarily reflect individual professional
evaluations of conditions of inherently uncertain pro-
gnosis, that could occur in very different degrees of
severity and with radically different degrees of access to
supportive care, and could become manifest at widely
different gestational ages and physiological, psycholo-
gical, and social circumstances. More particularly signi-
ficant was the very substantial risk that professional re-
luctance to certify under a standard alien to medical ex-
perience and terminology would deny medical assist-
ance to women in instances in which it would not have
been withheld under the older abortion committee
standards.

The less complete testimony on the 1977 and 1978 addi-
tional standard of “severe and long-lasting physical
health damage” in substance was that it, again, was not
terminology used by or familiar to the medical profes-
sion, and that it did not embrace any added class of
definable instances. The evidence was that so far as
concerned first trimester abortion practice, the language
added in 1977 was materially restricted in practical util-
ity by the two physician requirement. Dr. Romney poin-
ted out that the “would result” language of the clause
put physicians in the impossible situation of predicting
outcomes; he judged that the consequence of requiring
two physicians to join in determining the existence of
the condition would result in reducing certification to
what he called the “classic” life threatening conditions:
the cardiac problems, well-established respiratory prob-
lems, such as bronchiectasis, chronic renal diseases,
severe hypertension with definitely established evidence
of renal compromise, and chronic nervous system de-
generative diseases.

The reported data on the assigned reasons for the medi-
caid reported abortions in the period since August 4,
1977, supra, pages 654-655, evince anomalies of classi-
fication so extreme as to compel the conclusion that the
“life endangerment” and the “severe and long-lasting
physical health damage” criteria do not understandably
identify or describe distinct classes of physical condi-

tions.

VI

Despite the low maternal mortality figures attained cur-
rently, pregnancy and childbirth involve genuine risks
to the pregnant woman and to the fetus, risks the meas-
ure of which is found in the woman's medical, including
psychiatric, history, her social condition, the circum-
stances in which she became pregnant, her age, her ac-
cess to medical support systems, and at times over-
whelmingly her attitude toward her pregnancy.

Poverty is the common element in all medicaid cases,
not less so in cases in which medicaid funding for abor-
tion is sought, and poverty is medically significant. Dr.
Eliot testified that among women receiving public as-
sistance, and receiving their medical care through medi-
caid, the incidence of medical necessity is two or three
times higher than among the general population. Dr.
Tietze pointed out that statistical evidence bore witness
to the fact that physical disease is more common among
the poor than among the average of the population, and
he considered that the factors particularly relevant to in-
digent pregnant women were deficiencies in their edu-
cation, and particularly education in health care, and
their limited access to adequate and sympathetic medic-
al care with their consequent tendency to be late in ob-
taining pre-natal attention. Dr. Bingham's generalized
observation was that, of the abortion cases coming un-
der his review, those possibly identifiable as abortions
of convenience were infrequent among medicaid pa-
tients; he found that the poor women, because their
health needs were greater, their level *669 of nutrition
lower, their levels of anemia worse, and likely to
worsen as pregnancy continued, were at significantly
greater risk in their pregnancies than women generally.
Dr. Bernard J. Pisano testified that in his practice with
private patients he would, in order to avert life-
threatening or endangering conditions, have to specially
watch and guide probably 5% of his patients in the man-
agement of their pregnancies because of their preexist-
ing health problems; in the clinic population, however,
he testified, he might have to raise that percentage to
10% or 15%. The markedly higher health risk of poor
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women is almost certainly indirectly reflected in the cir-
cumstance that maternal mortality per 100,000 live
births, as reported in the Vital Statistics of the United
States for 1968, 1971, 1973 and 1975, was three times
as frequent among black women as among others;
[FN34] maternal deaths from toxemia were four times
more frequent among black women than among others;
Michigan data collected for the period 1950-1971 show
that the rate of direct maternal deaths among non-white
women was 4.2 times that among white women.[FN35]

FN34. Petitti and Cates, supra, note 20, refer to
the 1974 statistics as showing that maternal
mortality per 100,000 live births among black
and other women was three and a half times
that among white women.

FN35. W. Schaffner, et al., Maternal Mortality
in Michigan: An Epidemiologic Analysis,
1950-1971, 67 American Journal for Public
Health 821, 823 (1977). The New York State
data contained in the report referred to in the
text, supra (New York State Maternal Mortality
Study 1970-1976 of the Central New York Ma-
ternal and Perinatal Mortality Study (June
1977) at page 17 and Figure 6) show a similar
disparity. The text states:

“For the years 1971-1976, 62.1% of all non-
white maternal mortalities can be attributed
to four ‘cause-of-death’ categories: embol-
ism, ectopic pregnancy, hypertensive states
of pregnancy, and anesthesia. These same
four categories accounted for only 39.1% of
maternal mortalities for white females.”

Differences between the prevalence of cer-
vical dysplasia and carcinoma-in-situ as
between a highly select group of low income
black women, and their prevalence among
women of the same age group included in
large scale epidemiologic studies of women,
are of uncertain significance, but again the
incidence of dysplasia and carcinoma-in-situ
is significantly higher among the black wo-
men in the study group according to a

DHEW, PHS, CDC study: H. W. Ory, The
Association between Oral Contraceptives and
Risk of Developing Cervical Neoplasia in
Black Women in a Public Family Planning
Program Atlanta, Georgia, pp. 9-10.

The pregnant woman's poverty, both as it affects her
general health and denies her the means of dealing op-
timally with her pregnancy and its special problems and
restrictions, increases her risks of health damage, and
even of mortality, from the diseases and conditions that
cause complications in the pregnancies of women gen-
erally. The medical evidence depicts in some detail a
number of the conditions and diseases additional to
those primary life-threatening conditions already re-
ferred to that indicate at some level of severity termina-
tion of pregnancy; but the total evidence is very clear
that the severity and sequelae of any one of the condi-
tions or diseases can vary between the widest extremes.
Dr. Jane Hodgson observed that multiple sclerosis and
renal disease, mentioned in the 1976 conference com-
mittee statement (supra, page 641), were not signals to
abort since that would depend on the degree of involve-
ment and willingness to accept the risk inherent in deal-
ing with the disease and the pregnancy simultaneously.
She pointed to the intra-uterine device in utero after
pregnancy as creating a high risk of sudden and grave
infection striking in the later stages of pregnancy; other
evidence showed that removal of the device at times in-
duces an abortion; the mortality data indicate that the
risk of death from spontaneous abortion is increased
over fifty-fold if the intra-uterine device remains in
place until childbirth [FN36]. *670 Dr. Eliot testified
that in such cases the IUD should be removed as soon
as the pregnancy is diagnosed, and if that can not be
done without terminating the pregnancy, he would
counsel termination of the pregnancy. Dr. Hodgson in-
stanced also a twenty-four year old mother of four chil-
dren who developed, after her fourth pregnancy, a
severe phlebitis which required a long hospitalization;
the patient sought an abortion when she again became
pregnant. The phlebitis was itself an extremely serious
complication of the pregnancy: there was a great danger
of blood clots to the lungs, yet the drugs used to prevent
such blood clots are very dangerous to the fetus, so that
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the phlebitis could not be treated if the pregnancy con-
tinued. Dr. Romney explained that varicose veins of
moderate to severe intensity are aggravated by preg-
nancy if the woman has to be on her feet a great deal;
the condition can be disabling, the veins can ulcerate,
and the pregnancy thus increase the severity and chron-
icity of the condition; in some cases phlebitis, with its
risk of blood clots, can evolve because of changes in
blood coagulation during pregnancy, and the condition
can then become life-threatening.

FN36. W. Cates, H. W. Ory, R. W. Rochat, and
C. W. Tyler, The Intrauterine Device and
Deaths from Spontaneous Abortion, 295 New
England Journal of Medicine 1155 (Nov. 1976)
(DHEW, PHS reprint). The article, after recom-
mending removal of the device when preg-
nancy is diagnosed if it “can be easily with-
drawn,” continues, “If the UD cannot be re-
moved, interruption of the pregnancy should be
offered as an option. If the patient elects to
maintain the pregnancy with the IUD in place,
she should be warned of the increased risk of
sepsis and be followed closely for symptoms of
septicemia.” And see NICHD Annual Report,
July 1, 1976, through September 30, 1977,
Center for Population Research, Contraceptive
Evaluation Branch, p. 5, concerning study to
develop estimates of risks of pelvic inflammat-
ory disease, spontaneous abortion (with and
without sepsis), etc., among women with a his-
tory of IUD use. Also H. W. Ory, A Review of
the Association between Intrauterine Devices
and Pelvic Inflammatory Disease (Abstract
only), DHEW, PHS, CDC, Bureau of Epidemi-
ology, Family Planning Evaluation Division.

Cancer presents special problems. Dr. Hodgson de-
scribed the case of a woman with cancer, for which she
was receiving radiation therapy, who had a life expect-
ancy of five years; she could not use oral contraceptives
because that would have accelerated her death, and her
alternative contraceptive means failed. She sought an
abortion, and Dr. Hodgson approved that request al-
though the effect, if any, that the pregnancy would have

on the progress of the cancer was not certainly determ-
inable. But if the cancer requires drug or radiation ther-
apy, Dr. Edmund O. Rothschild explained, treatment of
the malignancy by radiation or chemotherapy would
have serious consequences for the fetus; he testified that
such a complex indicated the medical necessity of ter-
minating such a pregnancy; he noted that the case of
phlebitis was the same: the use of anti-coagulants in
pregnant women is contra-indicated although they are
ordinarily prescribed for phlebitis and various embolic
problems.

Women, particularly young women, suffering from dia-
betes are likely to experience high risks of health dam-
age to themselves and their fetuses; the woman may be-
come blind through the worsening during pregnancy of
a diabetic retinopathy; in the case, particularly, of the
juvenile diabetic, Dr. Eliot testified there is evidence
that a series of pregnancies advances the diabetes faster;
given an aggravated diabetic condition, other risks in-
creased through pregnancy are kidney problems, and
vascular problems of the extremities.

Such a condition as myoma of the uterus, Dr. Romney
testified, may persist for a lifetime without becoming
diseased enough to require surgical removal, but it may
cause excessive bleeding and is one of the common
causes for hysterectomies. Pregnancy can aggravate
myoma: if the tumor grows beyond the vascular supply
needed to keep it benign, the tumor may become necrot-
ic and produce peritonitis, abcess formation, infection
and so become life-threatening. Urinary tract infections,
too, are not uncommon, but, Dr. Romney testified, the
possibility of an ascending urinary tract infection is in-
creased during pregnancy; if it remains a mild cystitis,
that is, a localized bladder infection, it may not be dan-
gerous; but if a virulent infective organism produces a
severe cystitis, that can develop into a renal abscess,
and, in a patient with a large pregnant uterus, prevent
proper drainage, seriously threaten control of the infec-
tion and so jeopardize the woman's life. Dr. Romney ex-
plained that during pregnancy there is a constant risk of
urinary tract infection; it may be a cystitis *671 con-
trolled in the bladder location with antibiotic medica-
tion; but an ascending urethral infection can also lodge
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in the kidney or the renal pelvis and produce a chronic
pyelonephritis, perhaps originating in pregnancy and
not eradicated when the uterus delivers its fetus; such an
intractable pyelonephritis can be “a smoldering chronic
condition which would jeopardize a woman's life.”

Anemia in pregnancy, if not properly and adequately
treated, can, depending on its cause, be a serious com-
plication which the pregnancy may aggravate, Dr. Rom-
ney testified; if related to iron deficiency it lends itself
to therapy; failure of cooperation in therapy by the pa-
tient may result in development of fatigue and acute res-
piratory embarrassment, making the patient susceptible
to super-imposed infections, such as pneumonia. During
pregnancy any preexisting malnutrition is increased by
the demands of the fetus on the maternal stores. Un-
treated severe anemia, and the protein malnutrition
leading to it, threaten the success of the pregnancy
through the malnutrition of the woman, producing
marasmus and edema in the baby, preventing normal
development of its brain. The major risks related to
sickle cell anemia, although theoretically controllable
by maintaining a 30% hematrocit, can end in cardiac
failure, in one case apparently due to pulmonary embol-
ism. A common borderline anemia and borderline nutri-
tion, under the stress of an unwanted pregnancy, can
produce a physiological decompensation and so lead to
a bout of congestive heart failure.

Obesity is not unrelated to poor nutrition and anemia, in
Dr. Romney's analysis: obesity, often the result of un-
balanced diet and occurring in tense neurotic people, is
productive of nutritional anemia; where marked obesity
exists in women with a history of rheumatic heart dis-
ease with microvalvular disease, there is a mechanical
fat distribution problem that results in a physical load
on the heart; such obesity, and it can be in some part a
result of the stresses of an unwanted pregnancy, would
be considered as placing the pregnancy at high risk.

Dr. Don Sloan testified from his experience at the
Florence Crittenden Home, Philadelphia, established to
care for women bearing unwanted pregnancies in the
last months of their pregnancies, psychosomatic illness
occurs that is related to the stresses of unwanted preg-
nancy; he described hyperemesis excessive vomiting

and persistent nausea so severe as to affect bodily func-
tion as a frequent condition that affects nutrition, and, in
severe cases can persist throughout the pregnancy and
cause problems; when the pregnancy is unwanted hy-
peremesis is accentuated and exaggerated. Dr. Romney
testified that gall bladder disease, duodenal and peptic
ulcers and ulcerative colitis with multiple polyposis,
while having their own unique characteristics with their
own sequelae, were all entities having a chronic element
and might be long-lasting.

The diseases and conditions just discussed (page 669
and following) are not of a kind that, in the view of the
medical witnesses, physicians generally can be expected
to certify with confidence under the standards of the
1976, 1977 and 1978 Acts, because of the special nature
of the life and health risks that all pose in some degree
of their occurrence, and at some stage of gestation. The
supporting data for safe certification can not be at hand
at the time when professional judgment would approve
a termination of the pregnancy as “medically neces-
sary,” as that term is understood in the medical profes-
sion. The effect tends to be to relegate abortion to the
status of a crisis intervention procedure. The evidence
is, and the survey exhibits make clear, that the diseases
and conditions discussed are illustrative and not ex-
haustive of those presenting to medical practitioners the
same difficult divorce between professional standards of
judgment and the demands of statutory certification.

The medical evidence emphasized repeatedly the
physiological as well as the *672 psychological critical-
ity of the pregnant woman's attitude to the pregnancy.
The clear testimony that the present day arsenal of med-
ical skills, hospital resources and medications could
carry dangerously threatened pregnancies to term suc-
cessfully emphasized also that success depended on ef-
fective cooperation of the patient in a regime of strict
oversight, adherence to prescribed courses, and effect-
ive monitoring. Drs. Hodgson, Eliot, Romney, Pisani
and Mecklenburg were in agreement on the importance
of the pregnant woman's will, her will to bear a child or
her resolution not to carry the pregnancy to term. The
long tasks of pregnancy require prenatal care on the wo-
man's part that the woman whose pregnancy is un-
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wanted has neither the will nor the resources of patience
to carry out effectively. If the pregnancy is complicated
and requires extraordinary medical attention and patient
response and cooperation, the woman whose pregnancy
is unwanted fails in response and cooperation, and
every risk of the pregnancy is enhanced. Drs. Romney
and Sloan pointed out that the woman whose pregnancy
is unwanted will tend to have prolonged and difficult
labor, dysfunctional uterine labor, and to require resort
to Caesarian section or forceps delivery because of the
protraction of the painful labor. Dr. Romney testified
that the pregnant woman must be motivated to carry out
the physical responsibilities of pregnancy, that the pro-
gnoses for wanted and unwanted pregnancies are differ-
ent, and that the woman's failure in attitude, cooperation
and motivation can result in the evolution of potential
complications into reality; he testified that the behavior
in labor of women whose pregnancies were unwanted
was almost physiologically different from normal labor,
and that the apprehensive, tense unwanting woman ad-
justed poorly to the delivery room, her tensions stimu-
lating, experimental data suggest, the production of epi-
nephrine (a hormone secretion of the adrenal gland)
which inhibits the uterine contraction. And in the earlier
stages of pregnancy, Dr. Romney testified, the woman

whose pregnancy is unwanted seems psychologically
incapable of accepting the reality of what is required
from the therapeutic point of view. Where poverty is su-
peradded, Dr. Eliot noted, the attending physician may
have to cope also with malnutrition, undiagnosed med-
ical problems, and the tendency of poor women
(referred to by Drs. Tietze and Romney) to be slow to
realize their condition and to seek timely prenatal care.
[FN37]

FN37. Contraceptive failure followed by an un-
wanted pregnancy appears in the medical evid-
ence in the physician's references to particular
cases, and in the case histories presented
through certain exhibits. The frequency of con-
traceptive failure is unexpectedly high, and it
varies by type of contraception. Ryder, Contra-
ceptive Failure in the United States, Family
Planning Perspectives, Vol. 5, No. 3, pp.
140-141 (Table 7 and Figure 1), calculates
standardized failure rates in the first year of ex-
posure to risk as follows:

Method Percent Failing

------ ---------------

Pill 6

IUD 12

Condom 18

Diaphragm 23

Foam 31

Rhythm 33

Douche 39

The pill and IUD, however, are thought to cre-
ate serious medical risks. One IUD risk is that
attending pregnancy with IUD in place. See C.
Tietze and S. Lewit, Mortality and Fertility
Control, 2 Women and Health 3 (1977). Mr.
Frederick S. Jaffe, President, Alan Guttmacher
Institute, testified to the risks on the basis of

Dr. Tietze's statistical material.

The risk of complications and of mortality in abortion
increases sharply with the advance in gestational age
(see above page 656 and Annex footnote 4). The 1977
CDC Abortion Surveillance Report (in unfinalized edit-
orial state) gives the following tabulation of death-
to-case rate for legal abortions by weeks of gestation in
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the United States for 1972-1977. (The table is based on
a distribution to the whole number of legal abortions in
the six years of the data derived from the 72.6% of
abortions for which weeks of gestation were known):

Deaths-to-Case Rate by Weeks of Gestation

-----------------------------------------

Weeks of Gestation Deaths Cases * Rate ** Relative Risk ***

8 or fewer 12 2,146 0.6 1.0

9-10 23 1,394 1.7 2.8

11-12 20 742 2.7 4.5

13-15 19 254 7.5 12.5

16-20 43 295 14.6 24.3

21 or more 12 59 20.5 34.2

Total 129 4,889 2.6

FN * In thousands

FN ** Deaths per 100,000 abortions

FN*** Based on index rate for 8 or fewer weeks of 0.6 per 100,000 abortions

*673 A report [FN38] by CDC personnel based on
1971-1975 data asserted that, “Our findings clearly
demonstrate that any delay increases the risk of com-
plications to a pregnant woman who wishes an abor-
tion.” By far the greatest number of legal abortions in
the recent years over 90% are by curettage/dilation and

evacuation, and are performed before the thirteenth
week (about 87%). The data on deaths by abortion
method used and for the years 1972-1977 are the fol-
lowing:

Deaths-to-Case Rate by Type of Procedure

----------------------------------------

Type of Procedure Deaths Cases * Rate ** Relative Risk ***

----------------- ------ ------- ------- -----------------

Curettage D & E 66 4,455 1.5 1.0

Intrauterine

instillation 48 355 13.5 9.0

Hysterectomy/

Hysterotomy 9 21 43.6 29.1

Other 6 58 10.4 6.9
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Total 129 4,889 2.6

FN * In thousands

FN ** Per 100,000 abortions

FN*** Based on curettage/D & E rate of 1.5 per 100,000 as index.

FN38. W. Cates, et al. The Effect of Delay and
Method Choice on the Risk of Abortion Mor-
bidity, Family Planning Perspectives, Vol. 9,
No. 6, Nov./ Dec. 1977, p. 266 (DHEW re-
print).

All the deaths reported for the instillation procedure
(saline and prostaglandin) were in the thirteen weeks
and over categories. A similar increase with gestational
age in the rate of major and minor complications arising
in abortion was found in the cases reported to CDC
from the thirty-two hospitals in its Joint Program for the
Study of Abortion, 1971-1975.[FN39]

FN39. See W. Cates, et al., supra, note 38.

The medical consequences of delay in decision affect
the outcome of the decision making process and the
scale of implicit medical risk; the decision that is
delayed while a second opinion is sought, or a verifiable
history to support certification against DHEW review is
compiled, is made in circumstances of enhanced risk in
the delayed abortion procedure itself, and that con-
sequence of the delay is a factor in the ultimate medical
decision that must finally be made. In addition, delay in
evaluating and compiling a history of a potentially life-
threatening condition, and in seeking a second opinion,
inherently risks avoidable health damage from the sus-
pect condition. Delay denies the physician the use of the
optimal time of decision. Dr. Romney, in effect, so test-
ified, and Dr. Tietze attributed*674 the sharp decrease
in Sweden's second trimester abortions between 1968
and 1973 to the Swedish profession's realization that
delay in order to verify diagnosis increased maternal
mortality.[FN40] Delay may result, too, in the patient's
seeking other means of terminating her pregnancy. Dr.
Judith Belsky in her testimony instanced five cases in

which patients sought illegal abortions rather than await
the outcome of the hospital's processing their applica-
tions.

FN40. See C. Tietze and M. C. Murstein, Re-
ports on Population/Family Planning, Induced
Abortion: 1975 Factbook, December 1975, pp.
38, 42.

VII

The medical testimony, and the case histories presented
through the testimony and the affidavits, demonstrate
the impact of unwanted pregnancy on mental health,
both in gravely aggravating mental ill health that exis-
ted before the pregnancy, and in producing severe men-
tal disturbance, including suicidal ideation, in the case
of patients in trying life circumstances who are already
near the limits of endurance. The letters addressed to
the Bellevue Therapeutic Abortion Committee, presen-
ted through the testimony of Dr. Judith Belsky, [FN41]
give not only what amounts to a survey of the range of
psychiatric problems centering on the patients' un-
wanted pregnancies, but also the general health back-
ground and life circumstances of the patients. The intol-
erable life circumstances and familial burdens of the pa-
tients, interacting with underlying psychotic conditions
or mental states at best on the very border of the nor-
mal, all but dictated Dr. Belsky's recommendations of
therapeutic abortion and the Committee's acceptance of
the recommendations. Dr. Bingham, in his July 20,
1977, affidavit explained the case of a sixteen year old
Hispanic welfare recipient who spoke no English, who
had two children, suffered from rheumatic heart disease,
with a loud murmur, and became pregnant when her
contraceptive (foam) failed; in Dr. Bingham's opinion
the pregnancy presented a significant risk of aggravat-
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ing the patient's heart ailment and affecting her mental
health as well: he said, understandably, “she is barely
able to cope with her present circumstances.” Yet the
pregnancy did not threaten her life Dr. Bingham thought
it possible to manage the medical and emotional prob-
lems through a pregnancy and keep the patient alive.
Dr. Eliot's affidavit of July 24, 1977, detailed the case
of a thirty-three year old mother of three children fur-
loughed from a state mental hospital on weekends after
nine months treatment for a cyclic depressive state, for
which she had been treated for several years. Though
prepared for the furlough with a diaphragm, she became
pregnant, apparently on her second furlough. The pa-
tient's husband had only intermittent employment, and
the family was receiving public assistance. The patient
was much disturbed by the pregnancy, and her doctors
judged it inadvisable for her mental health to try to
carry the pregnancy to term. The patient was aborted,
after counselling, but Dr. Eliot considered that it could
not have been certified under the “Hyde amendment.”
Dr. Eliot's affidavit included the description also of the
case of a woman already burdened with the care of two
retarded children who became pregnant despite use of
an IUD. She feared a third child would be retarded, or,
if not, beyond her capacity to rear properly in addition
to caring for the retarded children. Dr. Hodgson's affi-
davit of January 4, 1978, shows that plaintiff “Ann
Moe,” fifteen years old, had become pregnant more than
two months before consulting Dr. Hodgson; plaintiff
Moe had spent most of the preceding three years in ad-
olescent psychiatric wards and correctional institutions,
and her history included repeated episodes of running
away and of truancy, and a diagnosis of schizophrenia;
Dr. Hodgson's opinion was that compulsory pregnancy
would result in severe and long-lasting mental health
damage, and while Dr. Hodgson considered an abortion
“medically necessary” for plaintiff Moe because *675
of the increased physical risks of pregnancy for a teen-
ager as well as the increased mental risks for one with
an unstable past, she did not believe that she could give
the certificate required by the Hyde-Conte 1976 amend-
ment, or the 1977 enactment.

FN41. See note 30, supra.

An unwanted pregnancy is a source of stress for anyone,
Dr. Belsky testified, and, for the psychiatrically dis-
turbed, the danger of breakdown is greater; the progress
of patients under treatment may become regressed and
psychotic. Where the psychiatric patient is taking strong
medication, such as thorazine, and the medication is
continued into the early months of pregnancy, there is,
Dr. Belsky testified, a risk that the medication may
cause a developmental defect in the fetus; thorazine can
cause jaundice to an adult or certain kinds of neurolo-
gical disorders involving malfunction of certain parts of
the brain, producing symptoms somewhat like those of
Parkinson's disease; these same side effects can occur in
the newborn baby; yet discontinuing the medication
may produce decompensation, a return to the psychotic
state.

More generally, an unwanted pregnancy can itself be
productive of mental derangement. The unwanted preg-
nancy, never occurring as an abstraction or in isolation
from the woman's total life circumstance, can occur in
the extreme social circumstances of Dr. Belsky's patient
who, married at sixteen and, at twenty-six having four
young children and a husband addicted to heroin and
soon to be released from prison, was pregnant by a mar-
ried man, and apprehensive that her husband would kill
her when he was released; in addition, her two school
age children were emotionally disturbed, required psy-
chiatric care, and were in special classes. The patient
was depressed, agitated, insomniac, had tried unsuc-
cessfully to abort herself, and she spoke of killing her-
self if she could not obtain an abortion. Dr. Belsky
found her by reason of her unwanted pregnancy
severely depressed, disorganized and self-destructive,
and recommended abortion.

The mental consequences of unwanted pregnancy was a
subject of consideration by the Special Populations Sub-
panel on Mental Health of Women submitted to The
President's Commission on Mental Health at February
15, 1978; the Subpanel in its report underscored the is-
sue of reproductive freedom “because of its particular
importance in the prevention of mental disorders among
women.” [FN42] A British study [FN43] of 321 patients
referred for termination of pregnancy, whose cases had
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been followed up, concluded that termination of preg-
nancy caused little psychiatric disturbance provided the
patient wanted an abortion, but that continuation of
pregnancy did, on occasion, lead to serious psychiatric
disability, and that a third of the mothers who kept their
babies showed evidence of resenting them. It was noted
that most unmarried women who were refused an abor-
tion obtained one elsewhere. The same study said, “This
study confirms the opinion of workers in the United
Kingdom that the stress of bearing an unwanted child
can lead to psychiatric symptoms. . . . In our series such
symptoms were not uncommon, were sometimes pro-
tracted, and were occasionally severe enough to require
admission of the patient: they were especially likely in
the overburdened multipara and in the single girl lack-
ing support.” A rather narrow study [FN44] of the cases
of twenty-one women in the ward population of a Mas-
sachusetts mental health center states that thirteen of the
women reported twenty-six unwanted pregnancies res-
ulting in nine abortions and seventeen unwanted chil-
dren; eight of the *676 thirteen women reporting an un-
wanted pregnancy stated that they felt that having and
caring for children had contributed to their decompensa-
tion. The British study referred to above reported that in
a typical case the patient is fairly well until she becomes
unexpectedly pregnant; then, “Psychiatric symptoms are
exactly related to the stress the pregnancy causes and
will be relieved as soon as the stress (pregnancy) is ter-
minated.” Several of the cases Dr. Belsky described in
her letter-presentations to the Therapeutic Abortion
Committee at Bellevue illustrate the point made in the
British study.

FN42. The Subpanel said that the restrictions
on medicaid funding of abortion “forces poor
women to choose between compulsory preg-
nancy and motherhood and the danger of ama-
teurish or self-induced abortions. This is a spe-
cial hardship for women who are members of
racial and other minorities, since they are dis-
proportionately represented among the poor.”

FN43. C.N.B. Pare and H. Raven, Follow-up of
Patients Referred for Termination of Preg-
nancy, The Lancet, March 28, 1970.

FN44. H. U. Grunebaum, et al., The Family
Planning Attitudes, Practices, and Motivations
of Mental Patients, 128:6 American Journal of
Psychiatry 740, (December 1971).

The suicidal ideation, noted in a number of Dr. Belsky's
letter reports, was demonstrated in a datum reported by
an expert in adolescent attempted suicides: [FN45]
twenty-two percent of all suicide-attempting girls, com-
pared to zero percent of control girls, either were preg-
nant or believed themselves to be pregnant at the time
of their suicide attempts.

FN45. J. D. Teicher, A Solution to the Chronic
Problem of Living: Adolescent Attempted Sui-
cide, in Current Issues in Adolescent Psychi-
atry, J. C. Schoolar, editor, at pages 129, 136
(1973).

The Hyde-Conte amendment and its successors, as ad-
ministered, exclude reimbursement for abortions per-
formed to avert severe and long-lasting mental health
damage to the mother (see pages 661-662, supra ), and
the Secretary's intimation that mental health circum-
stances which would endanger the life of the mother
might be taken into account by the physician in making
the life endangerment judgment (ibid.) appears so un-
certain in meaning that it is illusory. The funding re-
strictions exclude from consideration the whole area of
mental health concerns that, from the standpoint of the
medical profession, are relevant and significant in treat-
ing pregnancies and making professional judgments
about the termination of problem pregnancies.

The Hyde-Conte amendment and those of the succeed-
ing years necessarily exclude from funding abortions
for women whose pregnancies occur in such circum-
stances of poverty, slum subsistence in substandard
housing, and helpless insecurity that their pregnancies
become unendurably stressful and emotionally destruct-
ive. The overwhelming testimony of Catherine Krouser
depicting her life on public assistance and the hopeless
humiliations of insuperable poverty, Mildred Dweck's
careful description of the limits inevitable under the
AFDC program, of the habitations of the poor, and of
the poverty cycle in which many of the poor exist from
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generation to generation, coupled with the testimony of
Drs. Romney, Eliot and Belsky concerning the emotion-
al damage and physical depletion that unwanted preg-
nancy produces in women living in these circumstances
of desperate entrapment in poverty, make clear the
bases of those abortion decisions made by the indigent
women in consultation with their physicians when
medicaid was available just such decisions as the Su-
preme Court summarized in the language quoted above
(page 662) from Roe v. Wade and Doe v. Bolton.

VIII

Among the detriments that would be imposed on wo-
men if they were denied the right to decide whether to
terminate or to carry their pregnancies to term, the Su-
preme Court, in Roe v. Wade, 410 U.S. at 153, 93 S.Ct.
at 727, noted that

“Maternity, or additional offspring, may force upon
the woman a distressful life and future. . . . There is
also the distress, for all concerned, associated with
the unwanted child, and there is the problem of bring-
ing a child into a family already unable psychologic-
ally and otherwise, to care for it. In other cases, as in
this one, the additional difficulties and continuing
stigma of unwed motherhood may be involved.”

Other factors, noted by the Court, that the woman and
her responsible physician “necessarily will consider in
consultation” in addition to the familial factors just
quoted are, “Specific and direct harm medically dia-
gnosable,” possibly imminent psychological*677 harm,
and possible taxing of mental and physical health by
child care (ibid.).

A

The medical testimony of Drs. Hodgson, Eliot, Hof-
mann, Romney and Belsky describes a number of cases,
in all of which, as it happens, elements of threatened
physical or mental health damage are also present in
different degrees, which show the pitiably distressed fa-
milial circumstances of the pregnant women, and the
manifest bearing of familial circumstances on the de-

cision to continue or terminate the pregnancy. Dr. Bel-
sky's letter reports and recommendations to the Bel-
levue Therapeutic Abortion Committee present cases
that are at an extreme in some respects but not in the
very obvious difficulty they would have in satisfying
the Hyde-Conte standard or that of the 1977 and 1978
enactments. Eighteen of the thirty-three cases presented
in Dr. Belsky's letters disclosed familial conditions ap-
proaching or in total breakdown, and few of the letter
histories fail to exhibit the consequences of family
breakdown as it affected the development of the preg-
nant woman whose plight occasioned Dr. Belsky's let-
ter. The case histories summarized at pages 670 and
674-675, above, similarly demonstrate the weight of fa-
milial factors bearing on the decision to terminate or to
carry the pregnancy to term.

Unwanted children, children born to women denied
abortion, have been thought predestinately disadvant-
aged in consequence of their pre-natal rejection. An in-
terim Czechoslovakian study [FN46] of two hundred
twenty such children in their pre-adolescent years,
measured against an equal number of control children,
concluded tentatively that compulsory childbearing has
varied and sometimes unfavorable consequences for the
child's subsequent life, that the higher incidence of ill-
ness and hospitalization despite the same biological
start in life, the slightly poorer school marks and per-
formance despite the same level of intelligence, the
somewhat poorer integration in the peer group, all point
to a higher risk situation for the child, the family, and
society; the higher risks concern, “above all,” emotional
and social development, particularly of boys; a common
denominator of difference was seen in the unwanted
children's increased defensive position against stress
and frustration; no excessive cases of breakdown were
found. The study noted that while the mothers had been
denied abortions by the (public) abortion commission,
they had accepted the decisions and borne the children,
and, thus, were not the most extremely negative pro-
spective mothers. A somewhat earlier Swedish study
[FN47] of 120 children born to mothers denied legal
abortions followed the children to age twenty-one; the
authors concluded that the very fact that a woman ap-
plied for a legal abortion meant that the child ran a risk
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of having to surmount greater social and mental handi-
caps than its peers even when the psychiatric grounds
on which the abortion was sought were so slight that the
application was refused; as compared with the control
group, the study found, many more of the unwanted
children lacked the advantage of a secure family life
during childhood, were registered more often in psychi-
atric services, received psychiatric care somewhat more
often, were more often registered for antisocial and
criminal behavior and slightly more often for drunken
misconduct, and more frequently received public assist-
ance; a few more of the study group were educationally
substandard, and far fewer pursued theoretical studies
over and above what were obligatory; they were *678
more often exempted from military service; more of the
females married early and had children early; it was ob-
served that, where differences in the two groups were
not statistically significant, they always pointed toward
the unwanted children's being born into a worse situ-
ation than the control children. [FN48]

FN46. Z. Dytrych, et al., Children Born to Wo-
men Denied Abortion, Family Planning Per-
spectives, Vol. 7, No. 4, July/Aug. 1975, pages
165-171.

FN47. H. Forssman and 1. Thure, One Hundred
and Twenty Children Born after Application
for Therapeutic Abortion Refused, 42 Acta
Psychiatrica Scandinavia 71 (1966). Dr.
Richard Sarles also testified to the unwanted
child's special vulnerability to abuse, both
physical and sexual.

FN48. The material on the killing of the new-
born by parents refers to the killing of un-
wanted children; the two articles, introduced
through Dr. Belsky's testimony, appear to have
no significant relation to abortion or to the in-
ability to obtain an abortion. P. J. Resnick,
Child Murder by Parents: A Psychiatric Review
of Filicide, 126:3 American Journal of Psychi-
atry 325 (Sept. 1969); P. J. Resnick, Murder of
the Newborn: A Psychiatric Review of Neonat-
icide, 126:10 American Journal of Psychiatry
1414 (Apr. 1970).

The pattern of “unwantedness” in childbirth is the ex-
pectable pattern; a National Center for Health Statistics
study,[FN49] based on sample data collected in 1971,
reports that the percentage of births that are “wanted”
diminishes with age of the mother at childbirth and with
the number of children that she already has; the wanted-
ness of childbirths increases with years of education:
that is, a higher percentage of children born to women
with four years or more of college are wanted children
than of children born to women with less than high
school education; and a smaller percentage of the chil-
dren born to women living below the poverty level are
wanted than of the children born to women living above
the subsistence level. The data given at page 635 above,
correspondingly, reflect the increased ratio of abortions
to live births in the thirty-five and over age groups and
in the groups of women having three or more previous
live births.

FN49. Advance Data from Vital & Health Stat-
istics of the National Center for Health Statist-
ics, DHEW, PHS, Health Resources Adminis-
tration, No. 9, August 10, 1977.

Dr. Belsky's testimony and her case histories suggest
the linkage between unwanted pregnancy and childbirth
and the enhanced risk of child abuse. While it is be-
lieved that child abuse occurs at every income level and
tends to be selective of one child in a family, often se-
lective of a child suffering from some defect or disabil-
ity, it has been said [FN50] that child abuse or neglect
“is more often reported in the lower socioeconomic
levels. The pressures of unemployment, lack of money,
unwanted children, threatened loss of a job all can pro-
duce a state of affairs which can cause a parent or care-
taker to lose control and abuse or neglect his or her
child.” Dr. Adele Hofmann testified that there is a pat-
tern of individuals who become child abusers, and Dr.
Belsky testified to her observation that many of the
pregnant multiparas who came under her observation
had themselves been abused or neglected in childhood
and were disposed to be abusive or neglectful of their
own children. That is reflected in the January 2, 1978,
affidavit of plaintiff “Susan Roe,” expressing her fear
that if she carries her pregnancy to term, she will be-
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come an abusive parent like some of her friends.

FN50. A Self-Instructional Text for Head Start
Personnel, Child Abuse and Neglect, October
1977, DHEW Publication No. (OHDS)
77-31103, page 25.

B

The debates in Congress, and the succession of amend-
ments proposed, make it clear that fetal abnormality
was intentionally excluded from the conditions for
which abortions would be funded. In this respect the
Congress excluded from funding a class of abortions
that had been sanctioned in hospital practice before the
changes in state law and before the decisions in Roe v.
Wade and Doe v. Bolton (see pages 637, 638 above,
“Rubella” and “German measles”). [FN51] The child
born with serious birth defects presents a grave threat to
family stability *679 and to the rearing of the defective
child's siblings.

FN51. The British study cited in note 32, supra,
states that, “If rubella occurs during the first
month of pregnancy severe foetal abnormality
may occur in as many as 80% of the cases. . . .
In cases of influenza the rate of foetal abnor-
mality is about twice the normal rate if the in-
fection occurs during the first three months of
pregnancy.”

Fetal abnormality occurs not only in consequence of
disease contracted during pregnancy but also for genetic
reasons and as a side effect of medication administered
to the pregnant woman to control disease and of drug
addiction. Dr. Hodgson testified to her concern about
drug abusers who may have created damage to the fetus
and who, having the least social responsibility, will not
be competent mothers. Dr. Eliot testified to the risk of
fetal damage in the case of juvenile diabetics who be-
come pregnant, and to the apprehension of fetal defect
on the part of a pregnant woman whose two children
were retarded. Dr. Belsky testified to the danger that the
medications prescribed for schizophrenic women posed
for fetal development if the woman became pregnant.

Dr. Belsky testified also to the case of a pregnant wo-
man who had borne two children who died of a rare ge-
netic disorder identified as Liber syndrome and whose
treating physician recommended abortion: in this case
the statistical risk of Liber syndrome was 12% or one in
twelve, and there appeared to be no pre-natal test that
could predict the outcome of the pregnancy. The woman
elected to continue the pregnancy, and she bore a nor-
mal child, but lived in fear that every incident in the
child's behavior indicated abnormality.

A British study [FN52] divided conditions causing fetal
abnormality into three classes, infective conditions,
primarily rubella and influenza, non-infective condi-
tions, such as significant maternal exposure to a terato-
genic agent, cytotoxic drugs used in treating maternal
leukemia, exposure to high doses of radiation, etc., and
genetically determined conditions of three main types,
that is, chromosomal aberrations, conditions of multi-
factorial etiology where alleles at many loci interact
with environmental factors (including mental defi-
ciency, epilepsy and anencephaly), and conditions due
to abnormal alleles at a single locus and transmitted in a
classic Mendelian manner. A study [FN53] conducted
by the National Registry for Amniocentesis under con-
tract with the National Institute for Child Health and
Human Development stated that all recognized chromo-
somal anomalies and more than sixty inborn errors of
metabolism can be identified in utero by amniocentesis.
An accuracy rate of 99.4% in diagnosis was attained in
the study, and it appears that in 1974 amniocenteses
were performed for 30,000 women.

FN52. See British Medical Association report,
note 32, supra, at page 175.

FN53. National Registry for Amniocentesis
Study Group, NICHD, Midtrimester Amnio-
centesis Study Group, Diagnosis, 236 JAMA
1471 (Sept. 27, 1976). The study included fol-
low up to age one year for 946 of the children
born to the women who elected amniocentesis;
the amniocenteses were performed in the peri-
od July 1, 1971, to June 30, 1973.

One in fifteen Jews of Eastern European descent is a
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carrier of Tay Sachs disease, a disease fatal to children
born with it. Carriers are easily identified by blood test,
and Tay Sachs disease is detectable by amniocentesis; if
both potential parents are Tay Sachs carriers, the chance
that a child born to them will have the disease is one in
four. Dr. Tietze described the progress of the disease,
which first manifests itself, generally, when the child is
six to nine months old, and grows worse, requiring in-
tensive care, until the child dies in or before its fifth
year. The Tay Sachs problem was fully discussed during
the debates in Congress, and the discussion of fetal de-
fect in relation to the funding of abortion extended to
other familiar genetically determined fetal defects in-
cluding mongolism (Down's syndrome, trisomy of chro-
mosome 21).

Dr. Romney testified to the statistically higher incid-
ence of premature births to economically deprived wo-
men whose pregnancies were unwanted and stressful,
and to seeing greater numbers of such premature infants
born with disabilities, some of which remain for life,
such as cerebral palsy, congenital malformations, and
permanent *680 brain deficit. Dr. Sloan, too, described
the risks to the fetus in the difficult deliveries of women
whose pregnancies are unwanted.

IX

The debates in Congress reflect the effort made to ex-
cept the funding of abortions for teenagers, and espe-
cially the younger teenagers, from the restrictions on
abortions; the extent of teenage pregnancy, and the
problems it presented, were repeatedly elaborated and
argued in both houses; no exception from the restric-
tions was enacted, except as the limited rape exception,
taken with local definitions of statutory rape, in theory
extended to promptly reported rapes of younger teen-
agers.

A December 1976 report [FN54] of the Office of Child
Health Affairs asserted that “Teenage pregnancy, be-
cause of its adverse effects on the young mother and her
infant, is one of the most if not the most pressing health
problem, of individuals 19 years of age and under.” And
the report [FN55] of a 1976 survey, published in 1978,

concluded that “Pregnancy among teenagers is a major
public health problem, with serious medical, health,
educational, social, psychological, and vocational im-
plications for the mother and baby.” An “overview”
[FN56] of adolescent behavior as related to health, of
adolescent health problems, of available services, and of
suggestions for future trends, prepared by the DHEW
Public Health Services Administration, stated that “Two
out of thirteen first births in the United States are to
girls who are so young that they are biologically ‘at
risk’ in childbearing . . . . Studies show that pregnant
adolescents have higher rates for toxemia, prolonged
labor, premature delivery, pelvic disproportion, and
caesarean section than more mature women, and there-
fore require more intensive maternity care.”

FN54. “Teenage Pregnancy,” prepared by the
Office of Child Health Affairs, Office of the
Assistant Secretary for Health, DHEW, Dec.
1976.

FN55. H. Goldstein and H. M. Wallace, Ser-
vices for and Needs of Pregnant Teenagers in
Large Cities of the United States, 1976. 93
Public Health Reports 46 (Jan./Feb. 1978).

FN56. Approaches to Adolescent Health Care
in the 1970s, DHEW Publication No. (HSA)
75-5014, p. 17.

A memorandum [FN57] prepared in 1977 by the DHEW
Deputy Assistant Secretary for Planning and Evaluation
in support of proposed budgetary provisions for the
fiscal year 1979 summarized the findings on teenage
pregnancy: (a) adolescents are at high risk of becoming
pregnant; over four million adolescent females (ages
15-19) have had sexual intercourse and less than half
use contraceptives (37% of unmarried adolescents inter-
viewed said they had not used a contraceptive the last
time they had sexual intercourse); one million adoles-
cents (one in ten) become pregnant each year and al-
most 600,000 give birth; nearly 250,000 births (400,000
pregnancies) are to adolescents 17 or younger, and
13,000 (30,000 pregnancies) are to adolescents under
15; (b) adolescent pregnancy poses serious health risks
to mother and child; about 300,000 adolescents receive
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abortions each year (of which 85,000 are medicaid fun-
ded), and almost half are to those 17 or younger; adoles-
cents are over-represented among those receiving
second trimester abortions, which involve greater health
risks; the incidence of low birth weight infants is twice
as high for mothers under 15 and 1.3 times as high for
mothers 15 to 19, as for mothers 20-24; low birth
weight infants run higher risks of death and serious de-
velopmental defects; adolescents who become pregnant
once are likely to experience rapid repeat *681 pregnan-
cies, with increased risks to the woman and her infants;
about 44% of adolescents having first babies will have
second pregnancies within a year, absent prevention
programs; and (c) adolescent pregnancies raise serious
social and economic risks; pregnancy and marriage ac-
count for one third to one half of adolescent female
“drop-outs” from school, and early parenthood is also a
major reason for males' dropping out of school; adoles-
cent parents run higher risks of unemployment and wel-
fare dependency than those who delay parenthood until
their twenties; one-third of all births to adolescents are
out-of-wedlock, and adolescents account for one-half of
all out-of-wedlock births in the United States; adoles-
cents who marry are 2 to 3 times more likely to divorce
than those who marry in their early twenties.

FN57. See August 4, 1977, Memorandum to
the Secretary from Peter Schuck and attach-
ment; September 16, 1977, note from Peter
Schuck to the Secretary and attachment;
November 4, 1977, “Note to Bert Carp” from
Peter Schuck. The August 4 attached memor-
andum noted (p. 23) that “Adolescent preg-
nancy is often associated with alienation from
school and family, poor self-images, lack of re-
creational and work alternatives, inadequate su-
pervision outside the schools, especially for
those with working parents.”

Dr. Adele Hofmann testified [FN58] that the death rate
from complications of pregnancy, birth and delivery are
60% higher for women becoming pregnant before age
fifteen than the rate for women in their twenties, and the
death rate for 15 to 19 year olds is 13% greater than for
women in their twenties; she testified that women 15 to

19 are 31% more likely to suffer from toxemia than wo-
men 20 to 24; are 25% more likely to become anemic
than those 20 to 24; will have a 13% higher incidence of
infection in fetuses around the period of delivery than
women 20 to 24; and have a 13% greater likelihood of
premature births. Drs. Romney and Hofmann testified
that younger teenagers often have not sufficient pelvic
development to enable them to deliver a baby normally,
and they are more frequently delivered by Caesarean
section; such surgical delivery reduces the probability
of normal delivery in future childbirth. Dr. Hofmann
testified that girls are in their puberty spurt of growth in
the two years or so following menarche, amassing bone
and muscle, and expanding their blood volume, and in
need of iron for their blood cells; major endocrine
changes are also taking place. In the period after men-
arche a mean growth potential of 7.6 cm. remains which
is normally accomplished in the ensuing five years; it is
thought that completion of this linear growth is a bench-
mark for biological maturity; conceptions by girls under
16 within twenty-four months after menarche produce
twice as many low birth weight infants as do concep-
tions by girls under 16 occurring more than twenty-four
months after menarche.[FN59]

FN58. In this part of her testimony Dr. Hof-
mann used the figures from The Alan
Guttmacher Institute publication entitled “11
Million Teenagers” (1976). The figures on
teenage maternal fatalities indicate that the
fatality rate for 15 to 19 year olds from toxemia
is 52% greater than that of women 20 to 24 and
the fatality rate for hemorrhage and spontan-
eous abortion is twice that of women 20 to 24.

FN59. See “Teenage Pregnancy,” supra, note
54, at p. 5.

Although adolescents as a class are considered to be a
healthy population group,[FN60] that generalization
cannot be extended to the subclass of adolescents who
are poor, medicaid-eligible and pregnant; the Schuck
memorandum [FN61] referred to above noted that teen-
agers experience disproportionately problems such as
venereal disease and drug and alcohol abuse that
threaten their well-being. The higher incidence of low
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birth weight infants in the cases of teenage mothers has
already been referred to; infants weighing 2,500 grams
or less at birth are considered low birth weight, and
such infants have radically greater infant, neonatal and
post-neonatal mortality rates than full weight infants:
[FN62]

FN60. See Approaches to Adolescent Health
Care, supra, note 56, at pp. 23-24.

FN61. See note 57, supra, Schuck, August 4,
1977, Memorandum at p. 3.

FN62. J. Menken, The Health and Demograph-
ic Consequences of Adolescent Pregnancy and
Childbearing (Prepared for Conference on the
Consequences of Adolescent Pregnancy and
Childbearing, co-sponsored by Center for Pop-
ulation Research, NICHD and Alan Guttmach-
er Institute, Bethesda, 1975; certain of statistics
updated to January 1970), Table 9.

Infant Mortality per 1,000 Live Births, by Birth Weight 1

---------------------------------------------------------

Time

of All Birth Weights 2500 grams or less 2501 grams or more

----------------- ------------------ ------------------

Death Total White Non-White Total White Non-White Total White No
n-

Wh
ite

Under

1 year 25.1 22.2 41.4 190.3 191.9 185.7 11.2 9.7 20.
0

Under

28 days 18.4 16.9 26.7 171.6 177.4 154.8 5.5 5.1 7.7

28 days 2

to 11

months 6.9 5.4 15.1 22.6 17.7 36.6 5.8 4.6 12.
4

FN1. Data based on the “1960 United States Birth Cohort.”

FN2. The rate for 28 days to 11 months is the rate per 1,000 survivors, that is, the rate for infants surviving to
the 28th day.

*682 Data from 1967 show that 17.2% of the infants of
mothers under 15 years of age had low birth weights

and 10.5% of the infants of mothers 15 to 19 had low
birth weights, compared with the overall rate of 8.2%
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low birth weights and the lowest rate of 7.2% for wo-
men 25 to 29.[FN63] The low birth weights, accepted as
the index of premature birth, are not only related to
higher mortality rates, but also grave birth defects. It
has been said that[FN64] “Prematurity has also been
linked to such conditions as epilepsy, cerebral palsy and
mental retardation, and, to higher risks of deafness and
blindness.” A National Institute of Health Study of
1959-1965 data found that white children born to moth-
ers 15 and younger were about 2.4 times more likely to
be born with neurological defects than those born to
women 20 to 24 years old. [FN65] Dr. Hofmann's testi-
mony traced the high incidence of neurological defect in
low birth weight (and, therefore, premature) infants to
the fact that the blue vessels within their central nervous
systems are more fragile than those of full term infants,
and, in the process of delivery, if they are affected by
the respiratory distress syndrome immaturity of the
lungs and difficulty with exchanging oxygen there is de-
creased oxygen in the blood and increasing blood capil-
lary fragility, and the small blue cells break in the brain;
there is an increase in central nervous system hemor-
rhages during and just after birth, as well as hemorrhage
within the brain substance and around the brain, causing
irreparable destruction of nervous tissue. Mental retard-
ation can be one consequence of the brain tissue dam-
age, and it is evidenced in the child's inability to func-
tion at the level expected in children of its age; the child
does not learn to walk at the predicted age, fails to re-
gister expected progress by different growth measures

(e. g., I.Q. testing), and may evince learning disabilities
which may be related also in some part to familial traits;
there may be specific areas of learning disability, math-
ematics or reading, for example, indicative of specific,
isolated dysfunction within an otherwise average I.Q.;
since the prematurity can damage almost any brain area,
it can cause short-circuiting and seizure problems,*683
and generally, impair impulse control; sometimes these
“minimal brain dysfunctions” make the child clumsy or
hyperkinetic.

FN63. J. Menken, The Health and Social Con-
sequences of Teenage Childbearing, 4 Family
Planning Perspectives 45, 51 (Table 8) (July
1972). See also note 62, supra, Table 10.

FN64. See J. Menken, etc., note 63, supra, at p.
50, and J. Menken, The Health and Demo-
graphic Consequences, etc., supra, note 62, at
pp. 9-10.

FN65. See “11 Million Teenagers”, supra, note
68, pp. 22 and 62. The tabular data on neurolo-
gical defects are confusingly identified. The ta-
ble says, with equal clarity, “Rate per 1,000
white children” and also “% with abnormalit-
ies”:

% abnormal (or number

Age of mother of abnormal per 1000

at childbirth white childbirths)

10-15 35.40

16-17 19.71

18-19 10.95

20-24 14.87

The ratio of 35.40 to 14.87 is 2.38.

The ratio of 35.40 to 14.87 is 2.38.

The medical testimony and the literature are clear that

the risks of physiological damage to the adolescent
mother and child are greatly increased for the younger
teenagers, those seventeen and younger, and, very par-
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ticularly, those younger than fifteen. Dr. Hofmann
agreed that a female under fifteen years of age is not
physiologically competent to carry a fetus to maturity in
the way that healthy reproduction requires, nor emotion-
ally capable of the nurturing role that it requires, and
that, in that sense, and in the broad definition of the
word “pathologic,” her pregnancy is a pathological con-
dition physiologically undesirable for the female under
fifteen years, and, for the total adolescent group, so-
cially and emotionally undesirable.

It has been said that prenatal care, no matter how com-
prehensive, appears unable to ensure to pregnant adoles-
cents pregnancy outcomes similar to those sustained by
older women.[FN66] And the testimony of Drs. Hodg-
son and Romney, as well as the Schuck memorandum,
requires the conclusion that pregnant adolescents, par-
ticularly those from low income families, do not seek
timely prenatal care; the irregularity of younger teen-
agers' menstrual cycles coupled with their ignorance of
their own health service needs and of the existence of
public health services, where they exist, are said to res-
ult in only half of them receiving prenatal care in the
first trimester, and up to 10% to receive no prenatal care
until the third trimester. Typically, access to abortion
services, too, has continued to be a problem for preg-
nant teenagers particularly, with the consequence that
they are more likely to receive abortions later in preg-
nancy, increasing the medical risks associated with the
procedure, or to receive them at a time when abortion is
no longer appropriate. [FN67] As late as 1976, an in-
creasing number of states (29 at that date) did not
provide prenatal care for poor women during their first
pregnancies because they did not become eligible for
welfare and medicaid until their first child was born.
[FN68] Drs. Hofmann and Eliot testified that adoles-
cents too often do not cooperate effectively in prenatal
care programs when they are extended to them.

FN66. See “Teenage Pregnancy”, note 59,
supra, at p. 10.

FN67. Id. pp. 8-9.

FN68. Id. p. 12.

That teenage pregnancy imports high psychological
stress for the adolescent appears to be a safe generaliza-
tion.[FN69] While suicide is more often associated with
emotional disturbance or deep-seated mental disorder, it
is also an alternative to unwanted childbirth; suicide
rates among teenagers have increased over recent years;
they accounted for 5.4% of teenage deaths in 1973,
[FN70] and the correlation between pregnancy and sui-
cide attempts of young girls was noted above (page
676). Dr. Hofmann's testimony outlined the serious
emotional problems and the depression resulting from
adolescents' unwanted pregnancies. The specific cases
of plaintiffs Ann Moe and Mary Doe, explained in their
affidavits of January 4, 1978, and July 29, 1977, and
those of a number of the patients described in Dr. Bel-
sky's letters to the Therapeutic Abortion Committee,
marked the wide range of emotional disturbance, and
even of psychosis, that unwanted pregnancy can impose
on adolescents, and in some of these cases the unwanted
pregnancy and its stresses are superimposed on preex-
isting mental impairments. Several of the letters dis-
close instances in which marked mental weakness was a
factor in the patient's becoming pregnant. Dr. Hof-
mann's testimony explained that the younger teenager's
parenthood impeded the process of maturation, of ma-
ture identity formation. Dr. *684 Hofmann testified
that, typically, the adolescent mother never completes
her own growing up, drops out of school, loses the path
of her early life goals, and tends to drift purposelessly
through life; where the pregnancy is unwanted, and
abortion is unavailable, and the fundamental conflict is
exaggerated, and hostility and ambivalence enter what
should be the mother's normal, instinctive biological re-
lation to the child product of her own body; yet, typic-
ally, the adolescent mother does not surrender her infant
for adoption, but keeps it in the family, whether it was
born in wedlock or outside it.

FN69. See “Report prepared by the Chair of the
‘Alternatives to Abortion’ ” task group, pp.
2-3, attached to Memorandum of Downey to
Designees, July 25, 1977.

FN70. See “Approaches to Adolescent Health
Care in the 1970s, ” supra, note 56, at pp. 9, 10,
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19.

Adoption, even if there were enough potential adopting
parents, does not present a humanly available alternat-
ive. More than 85% of adolescent mothers keep their
babies, although few day care programs accept infants.
[FN71] Whether it is the pressure exerted by the social
milieu, as Dr. Hofmann thought, or, as Dr. Belsky in-
ferred, a more basic feeling that expressed itself at times
in a stated preference for suicide over childbirth fol-
lowed by surrender of the infant to adoption, the demo-
graphic fact is that adoption does not function as a
haven for infants born to adolescent mothers.

FN71. See note 57, supra, Schuck, August 4,
1977, memorandum, p. 3.

Even when such infants are surrendered, they may not
be, all too often are not, adopted but are institutional-
ized or are placed in foster home care, as Dr. Hofmann
explained. A June 1977 “Media Tip Sheet” of DHEW's
Office of Child Development stated that “A foster child
may hope for adoption, but if he's older, handicapped or
black, his chances are just not that good.” A June 30,
1977, Memorandum from the Assistant Secretary for
Human Development to the Secretary (DHEW) noted
that adoptions increased steadily from the late 1950s to
a high of 175,000 children in 1970, but declined there-
after to 149,000 in 1974, and, it seems, only one-third
of the children are adopted by unrelated petitioners; less
than 18% of all adopted children were from minority
groups; the Memorandum estimated that between
90,000 and 120,000 foster care children with special
needs who were or should have been legally free for ad-
option remained, inappropriately, in foster care. A
somewhat earlier DHEW Memorandum, [FN72] related
to legislative proposals on subsidized adoption, estim-
ated that 350,000 children were in foster care, an estim-
ated 90,000 of whom were children with special needs
whose natural parents could not or would not provide
for them; the Memorandum reported that in California,
Massachusetts, and New York City 40 to 50% of the
foster children had been in foster care for five or more
years, that the average stay in foster care is four years,
and that, after two years in foster care, it becomes in-
creasingly unlikely that the child will be extricated from

the system before the age of eighteen; childhood, thus,
is spent in uncertainty, without the stability of a per-
manent family. Infants born to adolescents denied abor-
tion are even less likely to be adopted because of their
higher incidence of ill health and because minority in-
fants are disproportionately represented among them.

FN72. Assistant Secretary for Human Develop-
ment to Robert Fulton, Administrator, Social
and Rehabilitation Service, July 21, 1976.

A DHEW publication [FN73] asserted that “If you look
at any group of abused and neglected children approx-
imately one quarter of them have a history of being
‘premature.’ By that we mean they have a birth weight
under five and a half pounds (i. e., 2500 grams).” In-
fants born to adolescents, as has been said above (pages
681-683), have a high ratio of low birth weight, that is,
are premature infants, at high risk of having the neuro-
logical defects related to premature birth.

FN73. See A Self-Instructional Text, etc., note
50, supra, at p. 45. In “Child Abuse and Neg-
lect, The Problem and Its Management,”
DHEW publication (OHD) 75-30075, p. 156, it
is stated that “Dr. John Caffey has pointed out
that deformed, premature, multiple-birth, adop-
ted, foster and step-children those who are in
reality, different run a higher risk of maltreat-
ment than ‘normal’ children do.”

*685 The social and economic disadvantages of the in-
digent adolescent who becomes a mother have been re-
ferred to above (pages 680-681). Dr. Hofmann testified
that eight-tenths of the women who become mothers at
seventeen or younger drop out of school, and alternative
educational programs for such young mothers are
provided by only about one-third of the states. The risk
that the adolescent mother will not be competent to rear
her child, and will be unable to realize on her native en-
dowments but will rather be stunted in her development
and remain unable to function adequately in employ-
ment or home management is pitiably great.

The Memorandum referred to above (pages 680-681)
stated that the Task Force formed to study adolescent
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pregnancy and the related problems did not address the
provision of abortion per se, but that

“. . . the Task Force considers abortion information,
counseling, services and research essential to reduce
the numbers of high-risk adolescent births, particu-
larly for younger adolescents.

“Recommendation : Even if Federal funding is not
available for pregnancy termination, we recommend
that health service providers make available abortion
information and counseling, and where appropriate,
referrals to and from abortion services, to permit the
adolescent a full range of choice, and to assist those
who do choose to terminate their pregnancy to receive
adequate and safe abortion services.” (Emphasis in
original.)

The Secretary's June 14, 1978, testimony before the
Senate Human Resources Committee summarized the
adolescent pregnancy problem, saying that for hundreds
of thousands of teenagers, particularly the majority who
are unmarried, the birth of a child

“. . . can usher in a dismal future of unemployment,
poverty, family breakdown, emotional stress, depend-
ency on public agencies, and health problems for
mother and child.”

The Secretary's summary to the Committee included
much of what is outlined above (page 680 and follow-
ing), and he said:

“Scarcely anyone liberal or conservative, per-
missive or restrictive can read these figures about
teenage pregnancy without a sense of shock and mel-
ancholy. Whatever our opinions about adult morality
and sexual standards, it is sad to contemplate the
specter of children being suddenly and prematurely
faced with the responsibilities of adults of children
becoming parents while they are still children.”

After a general comment on the human need for self-
discipline, the Secretary said:

“And we must recognize also that teenage pregnan-
cies are often linked with other, persuasive social
problems: poverty, unemployment, poor education,

family breakdown.

“All this means that there are limits to what govern-
ment can accomplish. Nevertheless, I believe that a
concerned and compassionate government should do
what it can to reduce the social costs and the toll of
human suffering caused by premature sexual activity
and unwanted pregnancy among teenagers.”

The legislation, introduced as the Adolescent Health
Services, and Pregnancy Prevention and Care Act of
1978, now 42 U.S.C. ss 300a-21 to 300a-41, [FN74]
had as its *686 expressed purpose expanding and im-
proving the availability of and access to services “which
assist in preventing unwanted initial and repeat preg-
nancies among adolescents, enable pregnant adolescents
to obtain proper care and assist pregnant adolescents
and adolescent parents to become productive independ-
ent contributors to family and community life, with
primary emphasis on services to adolescents who are 17
years of age and under and are pregnant or who are par-
ents . . . .”

FN74. The expressed legislative findings, 42
U.S.C. s 300a-21(a), referred to in Annex foot-
note 10, infra, are, in full

“(1) adolescents are at a high risk of un-
wanted pregnancy;

(2) in 1975, almost 1,000,000 adolescents be-
came pregnant and nearly 600,000 carried
their babies to term;

(3) pregnancy and childbirth among adoles-
cents, particularly young adolescents, often
results in severe adverse health, social, and
economic consequences, including: a higher
percentage of pregnancy and childbirth com-
plications; a higher incidence of low-
birth-weight babies; a higher frequency of
developmental disabilities; higher infant
mortality and morbidity; a decreased likeli-
hood of completing schooling; a greater like-
lihood that adolescent marriage will end in
divorce; and higher risks of unemployment

FOR EDUCATIONAL USE ONLY Page 66
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS300A-21&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS300A-41&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS300A-21&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS300A-21&FindType=L


and welfare dependency;

(4) an adolescent who becomes pregnant
once is likely to experience rapid repeat
pregnancies and childbearing, with increased
risks;

(5) the problems of adolescent pregnancy and
parenthood are multiple and complex and are
best approached through a variety of integ-
rated and essential services;

(6) such services, including a wide array of
educational and supportive services, often
are not available to the adolescents who need
them, or are available but fragmented and
thus of limited effectiveness in preventing
pregnancies and future welfare dependency;

(7) Federal policy therefore should encour-
age the development of appropriate health,
educational, and social services where they
are now lacking or inadequate, and the better
coordination of existing services where they
are available in order to prevent unwanted
early and repeat pregnancies and to help ad-

olescents become productive, independent
contributors to family and community life.“

Problems of a very different kind arise in the case of the
unwanted pregnancies of older women, particularly
those pregnant for the first time. Dr. Romney testified to
the higher risks of toxemia, a toxemia of greater sever-
ity than in younger women, at times leading to in-
trauterine death of the fetus. In addition a disproportion-
ately high number of older women must be delivered by
Caesarean section. The maternal mortality data show a
markedly higher risk of mortality than for younger wo-
men. The rates of maternal mortality by age per 100,000
live births, taken from Vital Statistics of the United
States,[FN75] are the following:

FN75. The copies of the pages from the Vital
Statistics of the United States furnished to
counsel are so poorly reproduced that errors in
reading out the figures are possible. Significant
error appears to be excluded.

Age

Year 20-24 35-39 40-44 45 and older

1968 14.1 72.8 122.4 237.5

1969 13.1 63.0 119.5 178.3

1970 13.0 71.0 124.1 31.8

1971 10.3 67.7 97.7 37.7

1972 14.6 35.2 70.5 175.1

1973 9.3 44.2 76.5 154.5

X

The rape and incest exception was not included in the
Hyde-Conte amendment enacted in 1976, but it has
been included in the 1977 and later enactments with a
requirement of prompt report. The regulations require
report within sixty days of the incident. See 42 C.F.R. s

441.205(a)(3).

A

The report requirement excludes a large part of rape
victims from medicaid coverage. The very young, those
in fear of retaliation, those inhibited by a natural revul-
sion from recounting what happened, and those who
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fear unsympathetic and uncomprehending treatment by
the authorities tend not to report rape to law enforce-
ment agencies or to public health services. Whatever
may have been the number of rapes that led to preg-
nancy followed by abortion in the period after February
14, 1978, medicaid reimbursement, presumably based
on promptly reported episodes, was granted for only 61
cases of rape and of incest in the last ten and a half
months of 1978 (page 654 above). It is said [FN76] that
about 56,000 rapes are reported to the police each year
and that victimization surveys suggest that there are
probably to 250,000.

FN76. News Release, U.S. Department of
Justice, Law Enforcement Assistance Adminis-
tration, August 6, 1978, page 2.

Data concerning the victims of rape are not in the re-
cord except for those from Grady Memorial Hospital,
[FN77] Atlanta, an affiliate teaching hospital of Emory
University*687 Medical School; it is a municipal hos-
pital serving the predominantly black indigent popula-
tion of metropolitan Atlanta. Review of its “Ob/Gyn”
daily log books for 1972-1974 showed 1,409 victims of
sexual assault. For effective study of pregnancy risk and
of the efficacy of administering diethylstilbestrol
(“DES”) to prevent pregnancy the subject group was
narrowed to the cases of 299 women on whom there
were adequate records and who were at some risk of
pregnancy (i. e., within childbearing age, not sterilized,

etc.), and available for follow-up. Of the victims 77.6%
were “black and other,” 22.4% were white. The cases
were classified thus:

FN77. F. Jones and A. McAllister, “The Effect-
iveness of Diethylstilbestrol as a Postcoital
Contraceptive for Rape Victims,” DHEW, Pub-
lic Health Service, Family Planning Evaluation
Division, Bureau of Epidemiology, CDC. The
study concluded that “currently available data
on the safety and effectiveness of DES as a
postcoital contraceptive in women does not ad-
equately demonstrate the efficacy of this drug, .
. . . At this point in time, we feel a more safe
and efficacious course to follow would be the
use of menstrual regulation or early suction
abortion.” The report noted (page 1) that con-
sequences of administering DES as a standard
hospital procedure were (1) women not at risk
of pregnancy were needlessly medicated, (2)
women pregnant when the DES was admin-
istered may have suffered fetal exposure to
DES with resultant increased risk of adenocar-
cinoma of the vagina and cervix in later life,
and (3) women at high risk of pregnancy be-
came pregnant although DES was prescribed.

At high risk * Not at High Risk Total

-------------- ---------------- -----

Age Group No. Percent No. Percent No. Percent

--------- --- ------- --- ------- --- -------

12-19 25 49.0 144 58.1 169 56.5

20-29 18 35.3 82 33.1 100 33.4

30-39 5 9.8 14 5.6 19 6.4

40-44 3 5.9 8 3.2 11 3.7

-- ----- --- ----- --- -----

51 100.0 248 100.0 299 100.0
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FN* i. e., the episode occured within 11 to 18 days after the victim's most recent menstrual period.

Thus 17% of the victims were at high risk of pregnancy.
DES was administered to all the victims. It was found
that five pregnancies followed which were compatible
with conception at the time of the rape; three of the
pregnancies were to women in the high risk group, two
to the women in the very much larger “not at high risk”
group.

Dr. Morton Bard testified in detail to the devastating
consequences of rape, the most scarifying violation of
self, resulting in a first stage period of repressed rage,
distraction of mind, irrational sense of guilt and
troubled sleeplessness, followed by a stage of depres-
sion and discouragement. Dr. Bard considered that a
typical rape victim could not function normally for six
months to a year after the assault, and that total recov-
ery, free of fits of depression could take as much as a
year to two years. Pregnancy resulting from rape, Dr.
Bard testified, would intensify the crisis reaction, delay
the victim's adaptation, and have disruptive and dis-
tressful effects; he said that he would not hesitate to
prescribe abortion and counseling to a rape victim un-
willing to carry the pregnancy to term. Dr. Bard found
self-destructive tendencies in the behavior of rape vic-
tims, the suicide impulse present, and, if abortion was
unavailable, an overwhelming need in the victims to rid
themselves of the remembrance of the product of the as-
sault, through drugs, or by other means; the wish to
abort he related to the victim's self-destructive ideation,
the ultimate of which is the suicidal fantasy, sometimes
acted upon; the unreasonable sense of guilt, self-
punishment mixed with a will to be rid of the fetus,
would, Dr. Bard considered, make it close to certain
that the pregnant victim would do something to rid her-
self of the fetus.

How frequently pregnancy results from rape is uncer-
tain. The Grady Hospital study disclosed 5 pregnancies
consistent with conception in rape out of 299 cases; Dr.
Richard Sarles testified to a 7% incidence of pregnancy
in rape cases.

Dr. Eliot described the plight of one rape victim, afraid

to complain of the rape, jobless and pregnant; an abor-
tion was performed,*688 without complications, and the
patient given supplemental counseling to help her in
emotional adjustment to the traumatic experience; it
was Dr. Eliot's opinion that if she had been forced to
continue the pregnancy to term, a pregnancy that was
utterly repugnant to her, that would greatly have dis-
turbed her personal life and her mental health.

B

Dr. Richard Sarles testified that there were studies in-
dicating that 2.4 to 4% of the general population and
4% of those in the psychiatric population had admitted
to incestuous relationships at some time during their
lives, and that he and others he has worked with in the
field consider the 4% estimate very low. His testimony
was that the incest taboo is so universal, in this coun-
try's culture as in almost every other culture, that the
fact of incest is discovered only indirectly, for example,
in court proceedings, or is disclosed only under particu-
lar inquiry, inquiry which even professionals avoid be-
cause it brings up such deep emotional feeling. It was
Dr. Sarles's testimony that incest is possibly most com-
mon between father and daughter, although incest
between siblings may possibly be more common but
less frequently reported, that father-daughter incest is,
typically, continued over time, ending when the daugh-
ter is in mid-adolescence, at about age 15 or 16, and that
20 to 25% of such relationships result in the child's be-
coming pregnant.

Incestuous pregnancy is considered by pediatric psychi-
atrists to be extremely stressful; the adolescent has
neither the physical nor mental maturity, nor the emo-
tional stability, required to deal with pregnancy itself,
and the added element of incest increases the stresses of
the pregnancy. The child born of incestuous pregnancy
is a special case of the more general class of unwanted
children; the vulnerability of unwanted children to par-
ental abuse, is greater. Dr. Sarles read into the record
data from a published article [FN78]: eighteen cases of
infants born of father-daughter and sibling pregnancies,
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followed up six months later, disclosed that six had ma-
jor congenital defects or had died at birth or within the
next six months, and five others had minor birth defects.
The eighteen infants in the control group registered only
one major birth defect.

FN78. The article was identified as one pub-
lished in the periodical “Pediatrics,” the official
publication of the American Academy of Pedi-
atrics; the article was based on a study done at
the Department of Human Genetics, University
of Michigan: Adams and Neel, “Children of In-
cest” (40 Pediatrics 55). The other articles re-
lated to incest in evidence do not deal with
pregnancy resulting from incest. R. S. T. Brant
and V. B. Tisza, “The Sexually Misused
Child,” Amer. J. Orthopsychiatric 47(1) (Jan.
1977) page 80 at 85-86; R. M. Sarles, “Incest,”
22 Pediatric Clinics of North America 633
(Aug. 1975).

It was Dr. Sarles's judgment that abortion was a medic-
ally necessary option for the teenage woman carrying an
incestuous pregnancy; the pregnant woman is at risk of
increased medical illness, of vulnerability to abuse, and
of bearing a defective child; carrying the pregnancy to
term would, in his judgment, have long-lasting adverse
effects on the infant and the family.

In the case of incest the sixty day report requirement is
inherently likely to restrict the availability of funding to
a minor fraction of the total number of cases. Incest, Dr.
Sarles testified, is unlikely to be reported because of its
characteristically secretive nature.[FN79] Dr. Hodgson
testified that, although she had seen a number of incest
cases in her practice, she had never seen one within
forty-eight hours of the incident. During the debate in
the House on December 6, 1977, Representative Fraser
inserted in the record a letter from a law enforcement
officer in which the prevalence of incest was noted; the
officer wrote that his department had investigated eight
incest complaints in one week, “all involving long-term
offenses of several years,” and one *689 involving
pregnancy in the oldest of three sexually abused daugh-
ters in one family.[FN80] Incest, then, of its very nature
is reported only by exception and not generally, and is

not, like rape, a single episode but, characteristically,
has been occurring over a period of time.

FN79. See Brant et al. “The Sexually Misused
Child,” supra, note 78.

FN80. See 123 Cong.Rec. H 12656 (Daily Edi-
tion).

XI

The legislative history of the Hyde-Conte amendment of
1976 and the successor amendments makes it clear that
all were, and were understood to be, “legislation” on an
appropriation bill, Andrus v. Sierra Club, 442 U.S. 347,
357-361, 99 S.Ct. 2335, 2341-43, 60 L.Ed.2d 943
(1979), and they were understood to involve increased
demands on medicaid funds for pre-natal, obstetrical
and after care costs to the extent that childbirth rather
than abortions took place. The effect of the legislation
has been to reduce the number of abortions funded by
the government from about 250,000 to 300,000 annually
to a few thousand a year.

The evidence requires the conclusion that the con-
sequence of the legislation has been at the very minim-
um to delay abortions with the serious consequence of
increasing maternal mortality risks, that the restrictions
on funding have in fact caused some resort to illegal
abortion, although the extent of that is not measurable,
and that in fact medicaid eligible women who wish to
terminate their pregnancies have no significant alternat-
ive to medicaid for obtaining abortion. While some
states at present continue to fund abortions, the general
effect of the federal legislation has been to bring about
conformity between state funding and the federal pat-
tern, so as to assure funding assistance or effectuation
of a parallel legislative purpose, or both.

The evidence is that the standards provided by the
Hyde-Conte 1976 amendment and those of the follow-
ing years are not framed in medical terms; they apply
the same standard to the entire gestational period,
without distinguishing the periods before and after viab-
ility, exclude consideration of prenatally determined
serious fetal abnormality, completely exclude consider-
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ation of familial problems, and damage to mental
health, and, by using the life endangerment standard,
and, for part of the time, the severe and long-lasting
physical health damage standard, relegate abortion to a
procedure limited to crisis intervention in cases with
fully developed symptoms, and preclude early safer use
of the procedure in conditions in which professional
judgment can reasonably find that termination of the
pregnancy is medically necessary to the continued
health of the pregnant woman. The standards of the ap-
propriation acts are in some respects, e. g., serious fetal
defect cases, more restrictive than the therapeutic abor-
tion practices of the hospitals before the changes in the
laws respecting abortion. Ironically, the difference
noted in the period before the changes in state laws, and
before Roe v. Wade and Doe v. Bolton, between the
treatment accorded the indigent and those with means to
pay for medical care (above pages 638, 663), appears to
be resumed.

The evidence requires the conclusion that the medical
profession will interpret and has interpreted the Hyde-
Conte amendment and its successors narrowly rather
than attempt to demonstrate to DHEW the basis of their
medical judgments in cases in which they are satisfied
that abortions are medically necessary for the pregnant
woman's health but in which they can have no confid-
ence that they could produce clinical data demonstrating
to the satisfaction of DHEW that certainty of life endan-
germent or of severe and long-lasting physical health
damage that the enactments appear to require.

The evidence detailing the medical concerns and social
circumstances that bear on the abortion decisions of
physicians and their patients demonstrate that the ques-
tion whether a pregnancy should be terminated*690 is
inescapably a medical question that must be resolved in
terms of many variables of time, of patient's will, of pa-
tient's medical history, of patient's family situation, and
of the patient's mental health and her age. Poverty is it-
self, and persistently, a medically relevant factor; it
takes its toll on pregnant women's general health and in
the heightening of the health risks of pregnancy. And
every condition presenting problems during pregnancy
is rendered more serious and difficult to treat if the

pregnancy is unwanted and the pregnant woman is an
unwilling and uncooperative patient. There is a very
large number of specifically pathological conditions
that at some level of intensity and under some circum-
stances of treatment will jeopardize the health or life of
a pregnant woman and indicate termination of the preg-
nancy as the medically most appropriate procedure.
However, except for a few classic conditions, they are
not characterized by that certainty of predictability that
the Hyde-Conte amendment and its successors appear to
require; in large part the conditions do not assume their
definitely life-threatening or health destructive intensity
until so late in pregnancy that abortion is no longer a
safe procedure. The risks of mortality in and of com-
plications from abortion increase sharply with the gesta-
tional age at which the pregnancy is terminated, and for
that reason any delay in taking the abortion decision is
itself a factor in determining whether it is then the med-
ically appropriate procedure.

The unwanted pregnancy is times without number the
focus of emotional and psychic disturbance that, espe-
cially in the cases of the indigent, are often insupport-
able psychically, and the pregnancy, when superim-
posed on pre-existing conditions of mental ill-health,
can materially worsen the pre-existing mental condition.
Unwanted pregnancy, if abortion is refused, can result
in suicidal ideation. Apart from distinct damage to men-
tal health, unwanted pregnancies leading to involuntary
childbirth are disruptive of family life and significantly
correlate with child abuse and disappointing child de-
velopment.

Fetal abnormality, the evidence demonstrates, can be
detected pre-natally by amniocentesis, and traditional
practice appears to have sanctioned abortion where
severe fetal abnormality was predictable, as in the case
of rubella. No funding is available under the Hyde-
Conte amendment and its successors for abortions in the
cases of pre-natally determined fetal abnormality, no
matter how grave the abnormality nor how great its
threat to the stability of the existing family of the preg-
nant woman.

Teenage pregnancies pose serious health risks to the
pregnant woman and to any child she bears, and such
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pregnancies and childbirths have seriously adverse ef-
fects on the teenage mother's education, employment
opportunities and development to maturity. Children
born of adolescent mothers are more likely to be prema-
ture and susceptible to birth defects, including mental
retardation. Pregnancy and childbirth for women over
thirty-five years of age also involves higher rates of ma-
ternal mortality than they do for women twenty to
twenty-four years old.

The prompt report requirement applicable under the
1977 and later enactments excludes many rape victims
from funding, and is wholly unsuited to the incest cases.

XII

Plaintiffs have argued that the Hyde-Conte amendment
of 1976 and its successors violate the First Amend-
ment's command that “Congress shall make no law re-
specting an establishment of religion or prohibiting the
free exercise thereof . . . .” A great deal of evidence was
introduced to explain the positions that have been artic-
ulated as representing the views on abortion of different
Christian sects and of different bodies of thought within
the Jewish faith, and to show the magnitude of the or-
ganized effort of the clergy and laity of the Roman
Catholic Church to obtain passage of a *691 right-
to-life amendment to the Constitution, and passage of
the Hyde amendment in its most restrictive form.

The Annex summarizing the debates that led to the en-
actments shows the debates repeatedly asserting that a
moral issue was being debated, but in truth none was.
The proponents of funding restriction left nothing to de-
bate, for their view was that abortion was the taking of
human life and, therefore, not debatable. Moral debate
could not commence unless both sides of the debate
could agree that there was a place in the country's social
structure for abortion in some circumstances, and were
prepared to debate the matter of identifying the circum-
stances in which abortion was morally justified. But the
proponents did not agree: Roe v. Wade and Doe v.
Bolton were, in their view, unqualifiedly wrong; there
was no question of shaping legislation that would seek
to define the limits of the constitutionally protected

liberty of action that the two cases had outlined. Their
task was to nullify Roe v. Wade and Doe v. Bolton to
the extent legislatively possible. There was not in any
real sense any agreement on what law should be en-
acted. Political necessity exacted the appropriation bills,
and the restriction on abortion funding did not express
what would have been enacted, had it been possible to
bring to the floor a bill devoted to abortion alone, but
only what could be negotiated across an unbridgeable
gulf of principle.

The debates reflect the members' awareness of the mag-
nitude of the right-to-life political effort, of the single-is-
sue voting with which many were faced and which, in-
ferentially, favored some members' electoral chances;
the members heard again and again about the divergent
views on the issue expressed by different Christian sects
and Jewish spokesmen; they were made familiar with
the polls, and heard a great deal of the medical back-
ground material; they heard the Deity invoked, heard
the prevalence of abortion compared to the Nazi Holo-
caust and Herod's Slaughter of the Innocents; and, in the
end, the enactments, at least those of 1977 and 1978, cut
across principle.

While the statutory purpose of preventing abortion is
clear, it is equally clear that encouragement of child-
birth was not a purpose of the legislation. There is no
national commitment to unwanted childbirth. Existing
law encourages family planning, it does not foster un-
wanted pregnancy and unwanted childbirth. That is very
particularly true with respect to teenage women, and,
especially, women seventeen years of age and under. A
secondary justification for the restrictions on abortion
funding, put forward from time to time during the de-
bates, was that taxpayers who reprobated abortion on
moral or religious grounds should not have their taxes
used to defray the cost of abortions.

Plaintiffs argue, using the analysis of elements given in
Committee for Public Education v. Nyquist, 1973, 413
U.S. 756, 773, 93 S.Ct. 2955, 2965, 37 L.Ed.2d 948,
that the legislation to be valid (a) must reflect a clearly
secular legislative purpose, (b) must have a primary ef-
fect that neither advances nor inhibits religion, and (c)
must avoid excessive government entanglement with re-
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ligion.

It is important, then, in discussing institutional positions
on abortion to keep much in mind that no institution
speaks for a unanimous membership, or takes a position
that will be unchanged over time, or can incontestably
claim unchallenged authority for its views. As a con-
spicuous example, the trial was much concerned with
the Roman Catholic position as contrasted with the view
of Mainstream Protestantism, and with the action taken

by Roman Catholic church organizations and clerical
bodies. Yet opinion surveys do not show wide differ-
ences in the views expressed by those identifying them-
selves as “Protestant” and as “Catholic”. The Gallup
Opinion Index based on surveys made in December
1977 and in February 1979 reported these divisions of
view on abortion, by percentage:

Legal in any Legal in certain Illegal in all No

December 1977 circumstances circumstances circumstances opinion

Protestant 18 58 19 5

Catholic 20 53 23 4

February 1979

Protestant 20 59 17 4

Catholic 17 52 25 6

*692 Those who thought abortion legal under certain
circumstances were asked under which of six
“circumstances” they thought abortions should be legal
if performed in the first trimester. The answers divided

as follows:

Woman Baby Woman's

Woman's Pregnancy Suffer might Mental Cannot

Life by Rape/ Physical be Health Afford Don't

December
1977

Endangered Incest Damage deformed Endangered Child know

Protestant 77 66 54 44 41 15 2

Catholic 77 68 51 42 40 15 2

February 1979

Protestant 76 54 43 45 59 14 1

Catholic 82 46 39 41 57 15 *

FN* Less than one percent.

The New York Times published on October 2, 1979,
during the visit of Pope John Paul II to this country, a
pictographic representation of an AP-NBC News Poll
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stating that 50% of American Catholics approved of
“abortion on demand” and 45% disapproved of it, and
that 66% approved of the Church's approving artificial
birth control and 27% disapproved of its doing so; the
poll also reported that 79% of American Catholics ap-
proved of the Pope's “handling” of the papacy although
the Pope had expressed his disapproval of abortion and
of the use of artificial contraceptives.[FN81] (The per-
cent of error possible in the poll results was 6%.)

FN81. The New York Times of November 11,

1979, reported the results of a poll of 1,385
voting age persons who were asked in the peri-
od October 29, to November 3, 1979, whether
they agreed or disagreed with the statement
“The right of a woman to have an abortion
should be left entirely to the woman and her
doctor.” The answers divided, by percentage,
as follows:

Agree Disagree Can't Decide

Protestant 69 27 4

Catholic 64 32 4

It was noted that two years earlier 69% of
Catholics had agreed to the statement. The
same poll produced the following percentage
distribution of answers to the question, “Would

you approve of someone you know having an
abortion?”

Depends Approve Disapprove

Protestant 25 32 39

Catholic 25 27 44

A

The evidence is that the moral teaching of the Roman
Catholic Church is that abortion is immoral. The lan-
guage of the Hyde-Conte amendment of 1976, “None of
the funds contained in this Act shall be used to perform
abortions except where the life of the mother would be
endangered if the fetus were carried to term,” does not
conform to or represent the moral teaching of the Ro-
man Catholic Church. A life endangering condition
would not, under that teaching, make direct abortion a
morally permissible course because no innocent life is
to be preferred over another innocent life. Reverend
William B. Smith testified *693 that the Declaration on
Abortion of the Sacred Congregation for the Doctrine of
the Faith of November 18, 1974, was the Church's most
definitive and authoritative statement on the morality of
direct abortion. The Declaration states that life must be

safeguarded from conception; that abortion and infanti-
cide are abominable crimes. Stating that human life be-
gins with fertilization, the Declaration states that even if
a doubt existed concerning whether the fruit of concep-
tion is already a human being, it would be objectively a
grave sin to dare to risk murder through abortion. The
Declaration states that, in a considerable number of
cases, denying abortion endangers important values to
which it is normal to attach great value and which
sometimes may even seem to have priority. The Declar-
ation continues:

“We do not deny these very great difficulties. It may
be a serious question of health, sometimes of life or
death, for the mother; it may be the burden represen-
ted by an additional child, especially if there are good
reasons to fear that the child will be abnormal or re-
tarded; it may be the importance attributed in differ-
ent classes of society to considerations of honor or
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dishonor, of loss of social standing, and so forth. We
proclaim only that none of these reasons can ever ob-
jectively confer the right to dispose of another's life,
even when that life is only beginning.”

The Declaration emphasizes that abortion can never be
resorted to either by a family or by the political author-
ity as a legitimate means of regulating births. Referring
to the changes in laws relating to abortion, the Declara-
tion states:

“One must, however, be attentive to what a change in
legislation can represent. Many will take as authoriza-
tion what is perhaps only the abstention from punish-
ment. Even more, in the present case, this very renun-
ciation seems at the very least to admit that the legis-
lator no longer considers abortion a crime against hu-
man life, since murder is still always severely pun-
ished. It is true that it is not the task of the law to
choose between points of view or to impose one
rather than another. But the life of the child takes pre-
cedence over all opinions. One cannot invoke free-
dom of thought to destroy this life.

“Human law can abstain from punishment, but it can-
not declare to be right what would be opposed to the
natural law, for this opposition suffices to give the as-
surance that a law is not a law at all.

“It must in any case be clearly understood that
whatever may be laid down by civil law in this man-
ner, man can never obey a law which is in itself im-
moral, and such is the case of a law which would ad-
mit in principle the liceity of abortion. . . . Moreover,
he may not collaborate in its application. It is, for in-
stance, inadmissible that doctors or nurses should find
themselves obliged to cooperate closely in abortions
and have to choose between the law of God and their
professional situation.”

The Declaration “expressly leaves aside the questions of
the moment when the spiritual soul is infused. There is
not a unanimous tradition on this point and authors are
as yet in disagreement. For some it dates from the first
instant, for others it could not at least precede nidation
(implantation).” The Declaration argues that the matter
presents a philosophical problem and not a scientific

question, but that the Declaration's “moral affirmation”
remains independent of the philosophical problem be-
cause, if animation is belated, there is nevertheless a hu-
man life preparing and calling for a soul and, since the
presence of the soul is probable, the taking of the life
involves accepting the risk of killing a human being
already in possession of its soul.

The 1971 Ethical and Religious Directives for Catholic
Health Facilities, approved as the national code, subject
to the approval of the bishop for use in each diocese, by
the Committee on Doctrine of the National Conference
of Catholic Bishops, makes clear that the abortion
which is forbidden is “the *694 directly intended ter-
mination of pregnancy before viability,” but that opera-
tions, treatments and medications which do not directly
intend termination of pregnancy, but which have as
their purpose the cure of a proportionately serious
pathological condition of the mother, are permitted
when they cannot be safely postponed until the fetus is
viable, even though they may or will result in the death
of the fetus. If hemorrhage occurs during pregnancy and
before the fetus is viable, procedures designed to empty
the uterus of a living fetus still effectively attached to
the mother are not permitted, but procedures designed
to stop the hemorrhage are permitted, insofar as neces-
sary, even if fetal death is inevitably a side effect.
Caesarean section to remove a viable fetus is permitted
even if there is risk to the pregnant woman's life if ne-
cessary for a successful delivery, and it is likewise per-
mitted, even with risk for the child, when necessary for
the safety of the mother. In extrauterine pregnancy the
dangerously affected part of the mother may be re-
moved even though fetal death is foreseen, if the af-
fected part is presumably already so damaged and dan-
gerously affected as to warrant its removal, and if the
operation is not just a separation of the embryo or fetus
from its site within the part (which would be a direct
abortion), and if the operation cannot be postponed
without notably increasing the danger to the mother.
Hysterectomy in the presence of pregnancy and before
viability is permitted when directed to removing a dan-
gerous pathological condition of the uterus so serious
that the operation cannot safely be postponed until the
fetus is viable. Radiation therapy of the mother's repro-
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ductive organs is permitted during pregnancy only when
necessary to suppress a dangerous pathological condi-
tion.

While curettage of the endometrium after rape to pre-
vent implantation of possible embryo is “morally equi-
valent” to abortion, a text on moral and pastoral theo-
logy, apparently approved for publication, states that if
rape has been committed the rape victim may interrupt
the effect of the act if she does so before probable con-
ception. 2 H. Davis, Moral and Pastoral Theology 171
(1949). Dr. Bernard J. Pisani testified that if a rape vic-
tim is admitted at St. Vincent's Hospital (which con-
forms its practices to the Ethical and Religious Direct-
ives for Catholic Health Facilities) immediately after
the rape incident, she is treated by irrigation of the re-
productive tract, the vaginal canal, to prevent concep-
tion; he also testified that at one time diethylstilbestrol
was administered to alter the endometrium and so pre-
vent the implantation of the fertilized ovum. Dr. Pisani
said that the use of DES had been discontinued because
it was not efficacious.

Father Smith testified, and the Declaration on Abortion
is clear, that Roman Catholic doctors and nurses may
not participate in the performance of abortions. (See 42
U.S.C. ss 300a-7 and -8, 1396f; Pub.L. 95-215 s 7, 91
Stat. 1507.)

Father Gregory Baum, relating the Roman Catholic pos-
ition on abortion to the goals of the Vatican II Decree
on Ecumenism, observed that Christian thinkers, on
grounds they regarded as responsible, tested, and in
keeping with the Gospel, had come to conclusions on
abortion that differed from the traditional teaching but
were shared by great numbers of Christians, in the
highly developed countries, whose moral judgments on
other issues, even if untraditional, deserved the greatest
respect. Discussing the extent of disagreement, Father
Baum continued:

“The first conclusion I draw from the above reflec-
tions is that one cannot approve of the language and
the arguments adopted by Catholics in their defense
of the traditional position, which implied that the de-
fenders of abortion are immoral, selfish, insensitive,

cruel, lacking in respect for life, or worse. Yet such
language is found even in statements made by bishops
and popes.”

He observed that the dilemma was that there were
Christians who thought that a liberal position on abor-
tion was more moral and more in keeping with God's
will than the traditional one. He continued:

*695 “Since no one claims that the traditional posi-
tion is revealed by God, Catholics should not adopt a
tone of voice as if their position is beyond challenge.
Catholics may hold that, from their point of view, a
liberal position on abortion is immoral, possibly due
to false consciousness induced by the social condi-
tions of industrial society, but they have no right
whatever to suggest that the thinkers who differ from
them are immoral, that their position reflects the lack
of virtue and that the theologians and the theologic-
ally-oriented among them have refused to search the
gospel to find God's will in regard to this contempor-
ary problem.” (See Baum, “Abortion; An Ecumenical
Dilemma”, in November 30, 1973, Commonwheel,
page 231 et seq.)

B

Rabbi Arron M. Schreiber testified that it is the nearly
unanimous opinion of American Orthodox Jewish reli-
gious and legal scholars that abortions are prohibited
except in a case where the mother's life is clearly
threatened, and that such abortions are homicides.
Rabbi Schreiber explained that the exception allowing
abortion in the case in which the mother's life is
threatened was in the nature of a justifiable homicide,
the equivalent to killing in self-defense and did not
mean that no homicide was involved. Rabbi Schreiber
also testified that in the older tradition, even in the case
in which life was threatened, the abortion had to take
place before the fetus emerged from the woman's body;
that if the head of the fetus emerged, then the fetus
could not be touched even to save the mother's life.
Rabbi Schreiber questioned whether there was any
broad exception allowing abortion in the case of rape,
and he indicated that the case might not be the same for
married and for single victims of rape. Rabbi Schreiber
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explained that in Jewish law a person's body is not re-
garded as belonging to him or to her but to God so that
a person may not, for example, decide that he or she
wishes to commit suicide: there is no freedom to say,
It's my body, I will do with it as I wish. Similarly,
where the issue is abortion, neither the life of the fetus
nor the body of the mother is regarded as belonging to
the mother, and the decision is not in her discretion.

A detailed statement of the Jewish tradition, including
the apparently anomalous position of R. Plocki, Chemd-
at Yisrael, p. 176, that an embryo may be destroyed
with impunity in the first forty days of its development,
was supplied by Rabbi J. David Bleich to the Senate
Subcommittee in the hearings referred to in footnote 8.
See Volume 1, pages 288-314.

There was no direct testimony concerning the position
of the Lutheran Church-Missouri Synod but its position
was set forth in the course of the abortion hearings (see
note 8, supra, vol. 1, pages 319-29). Under this view life
is seen as beginning with fertilization, and individual
human life is thought of as established at the time of the
blastocyst. Nascent life is designed to inherit eternal life
and stands in enduring relationship to God who wills
that His creatures live in his eternal presence. However,
nascent life enjoys no independent existence but is com-
pletely dependent on maternal life. Incipient life may
become a threat to the life of the mother. In that case, a
choice needs to be made; its primary thrust must be to
save that life which is already in existence as a fully de-
veloped human being. The saving of the pregnant wo-
man's life with loss of the fetus is regarded as indirect
abortion, a consequence of action taken to preserve life.
The indication is that where the evidence that an abnor-
mal child will be born is strong nor merely a suspicion
the pregnancy may be terminated, and also that preg-
nancies may be terminated in the presence of extreme
psychiatric conditions. It was said in the course of the
Synod's statement, after a comment on the trend toward
laws repealing prohibitions of abortion, that

“When, in a self-governing society committed to pop-
ular sovereignty, the point is reached at which the

principal surviving support for a given law is the reli-
gious*696 credo of a minority or a diminishing ma-
jority, it must regretfully be concluded that the law
has lost its title to public authority.” (Emphasis in ori-
ginal.)

Pastor Richard John Neuhaus is a Lutheran, affiliated
with the Association of Evangelical Lutheran Churches,
a group which separated from the Lutheran Church-
Missouri Synod. He described human life as being on a
continuum from at least implantation until death, at
least from a biological viewpoint. His view of the cir-
cumstances in which abortion may be lawful approxim-
ates those of the Missouri Synod, and reflects his recog-
nition that Christian people are deeply divided on the
question of defining human life and the role of abortion.

D

The testimony of Rabbi David Feldman explained Jew-
ish law affecting abortion as it appears in Conservative
and Reform teachings. The early teaching was that a
life-threatening pregnancy made abortion mandatory be-
cause the pregnant woman's life took precedence over
the life of the fetus. That evidently remains the corner-
stone of the Orthodox view, but the other school of Jew-
ish legal thought considers that abortion is mandated to
preserve the woman's health and is permitted in the in-
terest of the well-being of the woman and her existing
family. The position on abortion is seen as a part of the
larger principle of choosing life, that is, life in this
world, not in the next. Abortion is appropriate when
there is a possible danger to the life of the pregnant wo-
man since the duty is to choose life. More generally any
threat to health sets aside all the laws of the Torah ex-
cept those involving the very gravest kinds of sin. In the
stricter Jewish view abortion is a very serious matter
permitted only where there is a threat to life, or to san-
ity, or a grave threat to mental health and physical well-
being. Abortion for rape victims would be allowed, us-
ing a field and seed analogy: involuntary implantation
of the seed imposes no duty to nourish the alien seed.

In the broader view of Jewish law affecting abortion,
termination of a new pregnancy might be justified if the
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new pregnancy threatens the milk available for a baby
still being nursed. A very young bride who might be
harmed by a pregnancy may be commanded to make use
of either contraception or abortion, the two being
viewed in the same light. There is a principle that has
recognition permitting women whose birth pains would
be extreme to seek sterilization or abortion in order to
avoid the pain. Mental anguish that is life-threatening
may be a ground of abortion. The risk that a child may
be born defective is not considered a ground for an
abortion, and there is uncertainty that amniocentesis
would either be permissible, or would be relied upon to
remove the element of uncertainty as to fetal abnormal-
ity and so furnish a basis for recommending abortion.
However, mental anguish, caused by fear that the preg-
nancy will end with a defective child, may itself be a
ground for recommending abortion, because the mental
anguish itself, the woman's own pain, is a consideration
of primary importance. The shame of bearing a child
without being married, even though the child is legitim-
ate under Jewish law, may in the liberal tradition, at
least, be a basis for allowing abortion.

Rabbi Feldman explained that when a woman's life or
health is threatened and abortion, therefore, becomes
mandatory, that constitutes the performance of a reli-
gious duty on her part; performing the acts or duties
which the law imposes are religious acts just as are ritu-
al observances, and indeed are oftentimes more import-
ant than the ritual observances. The role of the Rabbi in
connection with abortion is not to direct or determine,
but to advise the woman about her religious duty; in the
cases in which abortion is not mandatory but permiss-
ible, the Rabbi's office is to counsel with the woman
about the decision, and his counsel may include a re-
commendation to the woman, but in every case the final
decision is the woman's.

*697 In the Jewish theology, as Rabbi Feldman ex-
plained it, a fetus is not a person, and no person is in ex-
istence until the infant emerges from the womb into the
world, or, more exactly, until the head of the infant
emerges, or, in the case of a breach birth, half of the
body emerges. Biological learning is not relevant to the
issue, because it is a metaphysical one. In Rabbi Feld-

man's view of the Jewish law, the principle that a fetus
is not a human life is immutable. Hence under Jewish
law abortion can never be murder; if it were murder it
could not be performed even to save the life of the preg-
nant woman.

The Biennial Convention of the United Synagogue of
America, the supreme authority over the affairs of the
United Synagogue, at the 1975 convention, reaffirmed a
position taken for the United Synagogue in 1967, a pos-
ition said to reflect as well the views of the Law Com-
mittee of the Rabinical Assembly, in the following lan-
guage:

“Rabbinic law holds that ‘the mother has theoretical
power over the foetus as part of herself.’ She must,
however, have valid and sufficient warrant for de-
priving it of potential life. The Talmud and sub-
sequent rabbinic responsa throughout the centuries
have ruled on what is or is not adequate warrant.

“In all cases ‘the mother's life takes precedence
over that of the foetus' up to the minute of its birth.
This is to us an unequivocal principle. A threat to her
basic health is moreover equated with a threat of her
life. To go a step further, a classical responsum places
danger to one's psychological health, when well es-
tablished, on an equal footing with a threat to one's
physical health. Although the definition and determ-
ination of the seriousness of these threats are subject
to detailed and specific discussion, the principle is
nonetheless clear.”

The report of the resolutions adopted at the 1975 con-
vention states that the United Synagogue later reaf-
firmed the 1967 position in executive statements, and
that the Rabinical Assembly had emphasized that abor-
tions “though serious even in the early stages of concep-
tion, are not to be equated with murder, hardly more
than is the decision not to become pregnant.” The con-
cluding portion of the report of resolutions states:

“The United Synagogue affirms once again its posi-
tion that ‘abortions involve very serious psychologic-
al, religious, and moral problems, but the welfare of
the mother must always be our primary concern’ and
urges its congregations to oppose any legislative at-
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tempts to weaken the force of the Supreme Court's
decisions through constitutional amendments or
through the deprivation of medicaid, family services
and other current welfare services in cases relating to
abortion.”

The by-laws of the United Synagogue described it as an
association of conservative congregations, and as rep-
resenting the Conservative Movement in the Western
Hemisphere.

E

Dr. James E. Wood, Jr., Executive Director of the
Baptist Joint Committee on Public Affairs, testified that
there is no distinct Baptist moral or theological position
on the subject of abortion; he explained that a Baptist
Confession of Faith is not a norm of faith but a testa-
ment of faith. Such a confession of faith could not be
and is not viewed from the point of view of theological
discipline as a norm such that one would be excluded if
he did not share the statement. Generally in such state-
ments, and in an early part, there will be repeated the
expression “since we know only in part,” followed by
the affirmation of belief. The keynote in Baptist expres-
sions on the issue of abortion is liberty of conscience,
and advocacy of a public policy that allows for the right
of persons to make the abortion decision for themselves.
The Baptist Church considers liberty of conscience it-
self the most precious single principle for the Baptist
understanding of religious faith and in particular Chris-
tian faith. The Baptist faith is a religion of believers
baptized out of their own consciences, voluntarily. In
consequence there is no infant baptism, since that is not
voluntary.

*698 The Baptist Church has a long history about the
family and responsible parenthood, and of persons
electing this for themselves; these matters involve a de-
cision-making process and require the exercise of con-
science. There is no history of teaching that marriage
necessarily requires children, that procreation is essen-
tial or a divine obligation of all people. It is for the
people themselves to decide on the number of their chil-
dren, because that is a value judgment. Conscience

means moral awareness, and liberty of conscience
means the exercise of one's moral awareness. Abortion
presents a matter for individual moral decision, in a
matter of ultimate concern respecting bringing a life in-
to the world.

The American Baptist Churches in 1967 adopted a res-
olution requesting the constituent churches to support
legislation in their states making abortion legal where
the health of the mother was impaired and under certain
other conditions. In 1968 the American Baptist conven-
tion adopted a resolution reading:

“Because Christ calls us to affirm the freedom of
persons and the sanctity of life, we recognize that
abortion should be a matter of responsible personal
decision. To this end we as American Baptists urge
that legislation be enacted to provide:

1. That the termination of a pregnancy prior to the
end of the 12th week (first trimester) be at the request
of the individual(s) concerned and be regarded as an
elective medical procedure governed by the laws reg-
ulating medical practice and licensure.

2. After that period the termination of a pregnancy
shall be performed only by a duly licensed physician
at the request of the individual(s) concerned, in a reg-
ularly licensed hospital, for one of the following reas-
ons as suggested by the Model Penal Code of the
American Law Institute . . . .“

Three following paragraphs list, as circumstances justi-
fying abortions, danger to the physical or mental health
of the woman, evidence that the conceptus has a physic-
al or mental defect, and evidence that the pregnancy
resulted from rape, incest or other felonious act. The
resolution concluded:

“Further we encourage our churches to provide
sympathetic and realistic counselling on family plan-
ning and abortion.

“We commend study, research and development of
understanding on the part of the populace led by the
people of our churches toward an enlightened view of
this provocative problem.”
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The Baptist general convention of Texas in 1969 adop-
ted a resolution stating that meaningful and necessary
changes in the state's abortion laws had been delayed in
Texas, and that the delay ignored the need for change
expressed by a majority of law and medical groups, in-
cluding the state medical association's Abortion Study
Committee. The resolution said that delay also ignored:

“2. Infringement of personal liberty by prohibiting
best medical judgment and practice in certain in-
stances;

“3. The need for protection for victims of rape or
incest;

“4. The misfortune of continued unwanted preg-
nancy in instances of fetal deformity . . . .”

The evidence does not indicate the circumstances in
which the resolution was adopted, and the consequences
of its adoption were not explained.

In October 1973 the Baptist Joint Committee on Public
Affairs adopted a resolution that it “go on record as op-
posed to the Buckley-Hatfield Amendment and like or
similar constitutional amendments, and that the staff be
authorized to take all available action to oppose them.”
Early in 1974 the General Board of American Baptist
Churches in the USA adopted a motion referring to the
efforts of the National Conference of Catholic Bishops
in the U.S.A. to seek a constitutional amendment, and
then stating:

“We acknowledge the legal right of all individuals
and groups, both religious and secular, to seek the en-
actment of laws which reflect the values they hold to
be necessary to the exercise of their freedom and on
behalf of the common welfare. *699 However, we be-
lieve that the present national effort of the National
Conference of Catholic Bishops in the U.S.A. to co-
erce the conscience and personal freedom of our cit-
izens through the power of public law in matters of
human reproduction constitutes a serious threat to that
moral and religious liberty so highly prized by
Baptists and so long protected for all people under the
nation's policy of the separation of church and state.

“3. We recognize the moral ambiguities involved
for many people, including American Baptists, in the
birth control and abortion issues. We are nevertheless
saddened when such crusades seek the passage of
laws which violate the theological and moral sensitiv-
ities, and hence the freedom, of other church bodies.
All must be given their constitutional rights in a free
society to guide and assist their constituencies in for-
mulating a responsible life style in matters of sexual
expression and family planning.

“4. We affirm freedom of conscience for all but ob-
ject to an appeal to the state which would coerce all
citizens to accept a moral judgment affirmed by one
member of the body of Christ. We urge a continuation
of dialogue with our Roman Catholic brothers and
sisters on this and other matters. Let us seek a com-
mon understanding of the mind of Christ, and let us
listen to each other in love.”

The 1976 Southern Baptist Convention adopted a resol-
ution on abortion emphasizing that Southern Baptists
historically held a biblical view of the sanctity of human
life, that abortion was a very serious moral and spiritual
problem, that Christians had the responsibility to deal
with all moral and spiritual issues affecting the society
including abortion, that the practice of abortion for
selfish non-therapeutic reasons only destroys fetal life,
dulls society's moral sensitivity and cheapens all human
life, and resolving, therefore, that the messengers to the
convention reaffirmed the biblical sacredness and dig-
nity of all human life “including fetal life,” further re-
solved to call on all Southern Baptists and all other cit-
izens to work “to change those attitudes and conditions
which encourage many people to turn to abortion as a
means of birth control,” resolved further that it was in
the best interests of the society to reject any indiscrim-
inate attitude toward abortion, as contrary to the biblical
view, and, finally:

“Resolved, that we also affirm our conviction about
the limited role of government in dealing with matters
relating to abortion, and support the right of expectant
mothers to the full range of medical services and per-
sonal counseling for the preservation of life and
health.”

FOR EDUCATIONAL USE ONLY Page 80
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



Two other paragraphs had been offered as amendments
to the resolution, but had been voted down overwhelm-
ingly at the meeting. The first of the paragraphs read:

“Whereas, Every decision for an abortion, for
whatever reason, must necessarily involve the de-
cision to terminate the life of an innocent human be-
ing.”

The second paragraph was a resolution, and it would
have read:

“Be it further Resolved, that we reject as contrary to
Southern Baptist doctrine and tradition, any sugges-
tion that Southern Baptists should become political
activists in support of permissive abortion legisla-
tion.”

At the Southern Baptist Convention in the next year,
1977, the resolution of the preceding year was reaf-
firmed by a resolution which read:

“Resolved that this Convention reaffirm the strong
stand against abortion adopted by the 1976 conven-
tion, and in view of some confusion in interpreting
part of this resolution we confirm our strong opposi-
tion to abortion on demand and all governmental
policies and actions which permit this.”

Dr. Wood considered that the 1976 and 1977 action of
the Convention were primarily significant as calling for
non-interference by government in the individual de-
cisions of conscience.

Dr. Wood made it clear, however, that there was within
the Baptist Church, as within the Roman Catholic
Church, a dissent from the prevailing view, and that
*700 appears plainly enough from the sequence and
altered language of the resolutions. There was in exist-
ence for some time at least after the January 1973 de-
cisions, an organization named “Baptists for Life,”
formed in Texas and claiming as members of its advis-
ory committee Senator Helms of North Carolina and a
State Senator from Enid, Oklahoma.

Dr. Wood explained that in the Baptist view participa-
tion in public affairs on the part of the churches was
proper and expected. But he was insistent that while, in

the Baptist understanding, the church was free to advoc-
ate laws which had a moral foundation, the church dis-
approved of efforts to have laws enacted which would
express a particular moral viewpoint or a particular
church teaching. He considered the Hyde-Conte amend-
ment a law based on a religious view of abortion be-
cause he failed to see a secular basis or bases or purpose
in the Hyde-Conte amendment and the later riders.

Dr. Wood indicated that woman's right to choose abor-
tion should extend to three broad categories of pregnan-
cies: first, involuntary pregnancies, which would in-
clude, in addition to rape, the thirteen year old unmar-
ried girl, typically, and those women whose contracept-
ive devices or medications failed; second, the problem
pregnancy, involving fetal deformity or injury to the
mental, emotional or physical health of the mother; and
third, pregnancy that is unwanted for significant famili-
al reasons. It was Dr. Wood's view that when there is a
public policy of providing funds for medical services, as
in the medicaid program, the Congress is compelled to
provide funds for abortions; if there had been no medi-
caid program, or if the medicaid program were repealed,
there would be no issue over abortion funding. Dr.
Wood argued that the Hyde-Conte amendment was not
neutral, but represented gross entanglement of institu-
tional government into the moral and religious values of
the people. Repeal of the amendment and a return to the
conditions that existed before August 4, 1977, would in-
volve the federal government in abortion matters, but
that funding would be funding of a secular activity and
unlike funding denominational schools: the point made
was that medical services are themselves secular and re-
ligiously neutral.

F

Reverend John Philip Wagaman, an ordained United
Methodist minister, Dean and Professor of Christian So-
cial Ethics at the Wesley Theological Seminary in
Washington, D.C., and a past president of the American
Society of Christian Ethics, testified that in the thinking
of mainstream Protestant Christian Ethics, and probably
more broadly, nearly no aspect of life is more sacred,
closer to being human in relation to God, than bringing
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new life into the world to share in the gift of God's
grace and God's covenant; and that it is generally accep-
ted among leading Protestant denominations, and to a
considerable extent also in Roman Catholic circles, that
human beings in their parenthood, in giving birth to
children, must act responsibly and seriously, and not
simply let nature take its course. In bringing new life in-
to the world human beings must be sure that the condi-
tions into which the new life is being born will sustain
that life in accordance with God's intention for the life
to be fulfilled. The teaching is ultimately based on the
Bible in the light of the person of Jesus Christ and the
significance of his life, the meaning of the Old Testa-
ment being most fully disclosed through the person of
Christ. In the view of most Christian theologians the ba-
sic, the organizing belief of the whole Bible is that hu-
man life is in relationship to God and that God, through
his work of creation and through the work of salvation
in Jesus Christ, has given to humanity the gift of life
and of his love. In every important issue the question to
be answered is whether the human being is responding
out of faith and love of God to the love which God has
provided to human beings.

In the case of planned or responsible parenthood, again,
the question is, whether the human being is bringing a
life into the world under conditions which make it pos-
sible*701 for that life to participate in God's intention.
It is possible for the material, legal and social condi-
tions of human existence, the conditions of life, to aid
or to impede God's purpose. Since human beings are in
a created physical world, it matters whether a new life
brought into that world will be able, with proper support
in the conditions of the world, to experience what God
has intended, and whether that new life might threaten
to undermine the theologically understood fulfillment of
already existing human beings. There are many circum-
stances in which it might be contrary to God's purposes
to bear a child: for example, in the case of pregnancy in
a twelve or thirteen year old, concern for her health, and
concern over the possibility that the new life might not
receive the nurture necessary for human fulfillment,
would raise the question whether the pregnancy should
be terminated; cases involving risk to the life or to the
basic physical or mental health of the mother might

again raise the question; and pregnancy close to the
period of menopause might raise similar questions in
terms both of the health of the mother and of the social
situation in which the child would be placed, including
the effect its birth would have upon the mother and her
existing family.

The resolution of the United Methodist Church, adopted
at the 1976 General Conference, affirmed the “principle
of responsible parenthood” and the right and duty of
married persons prayerfully and responsibly to control
conception according to their circumstances. It provided
further that:

“When, through contraceptive or human failure, an
unacceptable pregnancy occurs, we believe that a pro-
found regard for unborn human life must be weighed
alongside an equally profound regard for fully de-
veloped personhood, particularly when the physical,
mental, and emotional health of the pregnant woman
and her family show reason to be seriously threatened
by the new life just forming. . . .

“We believe that continuance of a pregnancy which
endangers the life or health of the mother, or poses
other serious problems concerning the life, health, or
mental capability of the child to be, is not a moral ne-
cessity. In such case, we believe the path of mature
Christian judgment may indicate the advisability of
abortion. We support the legal right to abortion as es-
tablished by the 1973 Supreme Court Decisions. We
encourage women in counsel with husbands, doctors,
and pastors to make their own responsible decisions
concerning the personal or moral questions surround-
ing the issue of abortion.”

Dean Wogaman testified that it was a common view
among Protestant Christian theologians, and to some ex-
tent among other religious bodies, that human person-
hood in the sense in which the person receives its max-
imum value in relation to the Christian faith does not
exist in the earlier phases of pregnancy. His view, and
that of a number of other theologians, is that there is not
a fully human person until that stage in development
where someone has begun to have experience of reality.
That experiencing of reality, in his view, would take
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place before the moment of birth, somewhere around
the fifth month of pregnancy. Others among Protestant
Christian theologians consider, rather, that there is no
one point at which personhood emerges. Rather it
emerges over the long months of pregnancy, and the de-
gree of sanctity or value ascribed to fetal life increases
correspondingly to the stages of fetal development. The
theological basis for relating human personhood to the
dawning of awareness is that the basis of the covenant
between God and humanity is that it is a covenant
between beings possessing awareness; the covenant
subsists between God as the Creator of reality and those
who have begun to experience the reality which God
has created. Before the time of awareness abortion is a
much freer option; Dean Wogaman considered that the
Supreme Court guidelines in Roe v. Wade corresponded
approximately to his theological position; even at the
last phase abortion would be appropriate where there is
grave risk to the health and life of the mother, and
where it can be *702 known that the fetus is so gravely
deformed that the new life will never be able to experi-
ence genuine human fulfillment. In the present state of
biological technology viability might roughly corres-
pond with the point of awareness of reality. Dean Wo-
gaman summarized his view in saying that the United
Methodist position is not only to state the circumstances
in which the collective judgment is that abortion would
be wise, but to refer that question to the woman and her
own religious conscience, and, therefore, the church
does not interpose its institutional judgment. Referring
to Congressman Hyde's contention that a fetus is a hu-
man life and not a merely potential human life but a hu-
man life with potential, Dean Wogaman contended that
virtually all theologians and all ethicians would agree
that descriptive science cannot establish the value of an
entity; the entity's value is determined by its relation-
ship to the ultimate reality that is there; Dean Wogaman
appeared to mean that science did not profess to answer
value questions and that value questions remained mor-
al and ethical questions and were therefore basically re-
ligious in character. Put in another way, Dean Woga-
man's position was that facts do not establish value,
and, in consequence, that descriptive science cannot
ascribe values to entities; the value of the entity arises
from its relation to ultimate reality, and science can be

no more than descriptive of the entity. The value ques-
tion is one of moral judgment and is ultimately religious
in origin. Dean Wogaman's position was that finally
ethics and morality have a religious root or else are
either purely formal or rather trivial.

Dr. Paul Ramsey, Professor of Religion in the Depart-
ment of Religion at Princeton, specializing in Christian
ethics and a member of the Commission of twenty-five
United Methodists who drafted the Statement of Social
Principles for the United Methodist Church, testified
that Dean Wogaman was in error in saying that a reason
justifying abortion might be that the new life might
threaten to undermine the theologically understood ful-
fillment of the already existing human beings in the
family; he argued that that concept had been excluded
by a change in the language of the Social Principles
Statement appended to the excerpts from the Resolution
on Responsible Parenthood of the United Methodist
Church. He disagreed also with Dean Wogaman's state-
ment that there was a justification for considering abor-
tion in the case of a woman who became pregnant close
to menopause because of the social situation in which a
baby born to very old parents might be placed; Dr.
Ramsey thought that was not in accordance with Meth-
odist or Christian teaching. Dr. Ramsey testified to a be-
lief, based on his participation in the preparation of the
Statement of Social Principles, that the reference to
“unacceptable pregnancy” in the United Methodist Res-
olution on Responsible Parenthood was not a reference
simply to unwanted pregnancies; he said that the term
unacceptable pregnancy had been inserted in lieu of an
earlier expression describing recognition of “the dam-
age to women and families caused by the birth of mal-
formed or intensely unwanted children.” He agreed,
however, that the term “unacceptable pregnancy” has
not been defined. Dr. Ramsey disagreed also with Dean
Wogaman's statement that the Methodist view referred
the question of abortion to the woman's own religious
conscience, not interposing its institutional judgment
where the fetus was a self-aware being in utero.

XIII

The Roman Catholic Church has made very clear its in-
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stitutional disapproval of the January 1973 abortion de-
cisions of the Supreme Court and has publicly and
strongly advocated the adoption of a constitutional
amendment “providing protection for the unborn child
to the maximum degree possible.” On March 7, 1974,
the second day of the hearings before the Subcommittee
on Constitutional Amendments of the Senate Commit-
tee on the Judiciary, the Cardinal Archbishops of Phil-
adelphia, Los Angeles, Boston and Chicago appeared as
witnesses and submitted documentation on the right to
life and abortion in support of their *703 advocacy of a
constitutional amendment that would “Establish that the
unborn child is a person under the law in the terms of
the Constitution from conception on” (Abortion Hear-
ings, Part I, pages 153-253). During the questioning the
Cardinals were asked whether they agreed to the cor-
rectness of Section 2 of the so-called Buckley Amend-
ment (S.J.Res. 119, 93d Cong., 1st Sess.) which
provided that “This article shall not apply in an emer-
gency when a reasonable medical certainty exists that
continuation of the pregnancy will cause the death of
the mother,” and it was made clear that, if that language
was intended to permit direct abortion as distinguished
from indirect abortion, it was opposed.

A

Under date of November 20, 1975, the National Confer-
ence of Catholic Bishops promulgated a Pastoral Plan
for Pro-Life Activities. The Pastoral Plan opens with a
quotation from the Constitution on the Church in the
Modern World that concluded, “from the moment of its
conception life must be guarded with the greatest care,
while abortion and infanticide are unspeakable crimes.”
After referring to the trend of laws and decisions deny-
ing or ignoring basic human rights and moral responsib-
ilities for the protection and promotion of the common
good, the pamphlet continued by saying:

“In this category are efforts to establish permissive
abortion laws, the abortion decisions of the United
States Supreme Court in 1973 denying any effective
legal protection to the unborn child, and the growing
attempts to legitimatize positive euthanasia through
so-called ‘death with dignity’ laws.”

The Pastoral Plan outlined three major efforts: (1) an
educational/public information effort, (2) a pastoral ef-
fort addressed to the specific needs of women with
problems related to pregnancy and abortion, and (3) a
public policy effort directed toward the legislative, judi-
cial and administrative areas so as to insure effective
legal protection for the right to life. Then the pamphlet
continued:

“This Pastoral Plan is addressed to and calls upon
all Church-sponsored or identifiably Catholic nation-
al, regional, diocesan and parochial organizations and
agencies to pursue the three-fold effort. This includes
ongoing dialogue and cooperation between the NC-
CB/USCC on the one hand, and priests, religious and
lay persons, individually and collectively, on the oth-
er hand. In a special way we invite the continued co-
operation of national Catholic organizations.”

The public information/educational program visualized
in the Pastoral Plan was addressed in its first aspect to
the general public, and in its second aspect it would be
directed primarily to the Catholic community. The Pas-
toral Plan pamphlet explained:

“Recognizing the value of legal, medical and sociolo-
gical arguments, the primary and ultimately most
compelling arguments must be theological and moral.
Respect for life must be seen in the context of God's
love for mankind reflected in creation and redemption
and man's relationship to God and to other members
of the human family. The Church's opposition to
abortion is based on Christian teaching on the dignity
of the human person, and the responsibility to pro-
claim and defend human rights, especially the right to
life.”

The second part of the threefold effort, Pastoral care,
emphasizes moral guidance and motivation, service and
care for women and unborn children, and the reconcili-
ation of men and women to God, to one another, and in
the human community. After discussing the reconcili-
ation of sinners, the pamphlet continued:

“Granting that the grave sin of abortion is symptomat-
ic of many human problems, which often remain un-
solved for the individual woman, it is important that
we realize that God's mercy is always available and
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without limit, that the Christian life can be restored
and renewed through the sacraments, and that union
with God can be accomplished despite the problems
of human existence.”

*704 The third major element of the Pastoral Plan is the
legislative/public policy effort. Stating that it is gener-
ally realized that the maintenance and protection of hu-
man rights are primary purposes of law, the pamphlet
continues:

“As Americans, and as religious leaders, we have
been committed to governance by a system of law
that protects the rights of individuals and maintains
the common good. As our founding fathers believed,
we hold that all law is ultimately based on Divine
Law, and that a just system of law can not be in con-
flict with the law of God.

“Abortion is a specific issue that highlights the re-
lationship between morality and law. As a human
mechanism, law may not be able fully to articulate the
moral imperative, but neither can legal philosophy ig-
nore the moral order. The abortion decisions of the
United States Supreme Court (January 22, 1973) viol-
ate the moral order, and have disrupted the legal pro-
cess which previously attempted to safeguard the
rights of unborn children. A comprehensive pro-life
legislative program must therefore include the follow-
ing elements:

a) Passage of a constitutional amendment providing
protection for the unborn child to the maximum de-
gree possible.

b) Passage of federal and state laws and adoption of
administrative policies that will restrict the practice
of abortion as much as possible.

c) Continual research into and refinement and pre-
cise interpretation of Roe and Doe and subsequent
court decisions.

d) Support for legislation that provides alternatives
to abortion.“

Noting that well-planned and coordinated political ac-

tion at national, state and local levels would be re-
quired, the pamphlet states that the activity is not
simply the responsibility of Catholics and should not be
limited to Catholic groups or agencies.

There is to be in each state a State Coordinating Com-
mittee, functioning under the State Catholic Conference
or its equivalent, which will include bishops' represent-
atives from each diocese in the state, and will function
to monitor political trends in the state and their implica-
tions for the abortion effort, to coordinate the efforts of
the various dioceses and evaluate progress in the dio-
ceses and congressional districts, and to provide counsel
regarding specific political relationships within the vari-
ous parties at the state level.

Diocesan Pro-life Committees are to coordinate groups
and activities within the diocese, particularly efforts to
effect passage of a constitutional amendment to protect
the unborn child. The diocesan committee is to rely for
information and direction on the Bishop's Pro-Life Of-
fice and on the National Committee for a Human Life
Amendment. The objectives of the diocesan committee
are: to provide direction and coordination of diocesan
and parish education/information efforts and maintain
working relationships with all groups involved in con-
gressional district activity, to promote and assist in de-
veloping groups involved in pregnancy counselling and
those providing alternatives and assistance to women
who have problems in pregnancy, to encourage the de-
velopment of “grass roots” political action organiza-
tions, to maintain communication with National Com-
mittee for a Human Life Amendment in regard to feder-
al activity, so as to provide instantaneous information
concerning local senators and representatives, to main-
tain a local public information effort directed to the me-
dia, including seeking equal time, etc., and to develop
close relationships with each senator or representative.

Parish pro-life committees are to sponsor and conduct
intensive education programs, promote and sponsor
pregnancy counselling and other alternatives to abor-
tion, generate public awareness of the continuing effort
to obtain a constitutional amendment (coordinating ef-
forts of parish pro-life groups, K of C groups, etc., and
seeking ways to cooperate with non-sectarian pro-life
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groups, including right-to-life organizations; in each
congressional district the parishes will provide*705 one
basic resource, the clergy having an active role in the
overall effort), and prudently convince others Catholics
and non-Catholics of the necessity of the constitutional
amendment to provide a base for legal protection for the
unborn.

In each congressional district a pro-life action group
should be formed; its task is essentially political, to or-
ganize people to help persuade elected representatives,
and its range of action limited, focused on passing a
constitutional amendment; the action group should be
bi-partisan, non-sectarian, inclined toward political ac-
tion. The pamphlet states, in italics:

“It is not an agency of the Church, nor is it operated,
controlled or financed by the Church.”

The congressional district pro-life group is to conduct a
continuing public information effort, directed to elected
officials and potential candidates, to persuade them that
abortion must be legally restricted; to counterbalance
propaganda efforts opposing a constitutional amend-
ment; to persuade all residents in the district that per-
missive abortion is harmful to society and that some re-
striction is necessary; to persuade all residents that a
constitutional amendment is necessary as a first step to-
ward legally restricting abortion; “To convince all elec-
ted officials and potential candidates that ‘the abortion
issue’ will not go away and that their position on it will
be subject to continuing public scrutiny”; to enlist sym-
pathetic supporters who will collaborate in persuading
others; to enlist those who are generally supportive so
they may be called upon when needed to communicate
to the elected officials; to elect members of their own
group or active sympathizers to specific posts in all loc-
al party organizations; to set up a telephone network
that will enable the committee to take immediate action
when necessary; to maintain an informational file on the
pro-life position of every elected official and potential
candidate; to work for qualified candidates who will
vote for a constitutional amendment, and other pro-life
issues; and to maintain liaison with all denominational
leaders (pastors) and all other pro-life groups in the dis-
trict.

Father Smith testified that the Pastoral Plan is not a doc-
trinal teaching but a program. He agreed that the
changes in the abortion laws, from the point of view of
the Roman Catholic position, reflected a net loss. He
said, however, that he did not think the purpose of civil
law is to enforce church teachings, and that the church
did not need civil law to enforce its morality, but that,
nevertheless, it was not optimum that civil law should
be contrary to the church's teachings either. One pur-
pose of the Pastoral Plan, he agreed, was to bring the
civil law into consonance with Catholic teaching. Father
Smith testified that it is very rare for church documents
to get into particular statutes of particular states or
countries on a doctrinal level, but that the country's leg-
al system is certainly a matter of concern because it is
part of the mores of the country: “Nobody lives in a va-
cuum, including Catholics.” Father Smith was very
clear that the pro-life effort in the congressional dis-
tricts under the fourth part of the Pastoral Plan was
political action, and that the church was careful and
prudent about not getting into those activities as the
church. He agreed that the attempts to enact a constitu-
tional amendment were directed toward the same per-
sons and for the same purpose, that is, as few abortions
as possible.

How systematically the Pastoral Plan was carried out is
far from clear. The Clergy Bulletin of the Diocese of
Fargo, North Dakota, reflects, in the Bishop's instruc-
tions to the clergy, a fairly complete implementation of
the program. There is no question that, to a very consid-
erable extent, Roman Catholic clergymen have encour-
aged their parishioners to participate actively in the
political effort to have a right to life amendment passed
and to support the Hyde amendment. The evidence does
not justify the conclusion that all Catholic clergymen
have done so, and there is no evidence that their efforts,
where made, are uniformly and certainly effective. A
great deal of documentary evidence is in the record
showing numerous parish and *706 diocesan publica-
tions, and some national publications, urging political
action, giving information on the voting records on the
abortion issue of state and federal legislators, emphasiz-
ing the special importance of the abortion issue because
of its connection with life values, intimating and, occa-
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sionally, advocating single issue voting, and, perhaps
less frequently, cautioning against voting on a single is-
sue where many issues are involved.

Annual March for Life marches have been organized to
take place on the anniversary of the decision of Roe v.
Wade and Doe v. Bolton, often preceded by a sermon or
part of a sermon directed to the value of the march, and
the march has often been noted in the parish bulletins.
There were local marches or rallies, but, in addition,
very considerable support was mustered for the annual
march in Washington, D. C., on the anniversary of the
Roe v. Wade decision. The evidence is that the annual
march was made the occasion for visits to the offices of
the legislators to impress on them the purpose of the oc-
casion.

No complete census of the Catholic press was attempted
in the record, but the record is replete with evidence
that a number of Catholic periodicals give a great deal
of attention to explaining the Roman Catholic point of
view on abortion, soliciting support for organized Ro-
man Catholic effort to enact legislation both constitu-
tional and statutory, and providing information on the
stand taken on the abortion issue by legislators and can-
didates for office. Some of the Catholic periodicals car-
ried political advertising, and a number of the political
advertisements, near election time, stated the candid-
ate's position on the abortion issue. The parish publica-
tions, often simply mimeographs providing the calendar
of church services, announcements of parish activities
and meetings, and other matters related to the complex
of parish activities, at times included some material on
the abortion issue and not infrequently included a good
deal of that material. Again, however, no census of the
innumerable parish publications could be essayed, and
the parish materials included in the record are not
shown to be typical. Typical of the particular parishes
during particular pastorates they must be.

Roman Catholic pastors have been urged to set aside the
Sunday preceding January 22 to mark annually the de-
cision in Roe v. Wade, and a nationwide “Respect Life”
Sunday is recommended for observation in each Octo-
ber. The Pastoral Plan said of the latter, however, that

“The annual Respect Life Program sets the abortion
problem in the context of other issues where human
life is endangered or neglected, such as the problems
facing the family, youth, the aging, the mentally re-
tarded, as well as specific issues such as poverty, war,
population control, and euthanasia. This program is
helpful to parishes in calling attention to specific
problems and providing program formats and re-
sources.”

In October 1976 “pro-life affirmation cards” were re-
commended for signature in connection with the Re-
spect Life observance of that October. In Los Angeles
the Feast of the Holy Innocents (December 28) has been
made the occasion in each year from 1971 through 1978
for a candle-lit procession followed by the celebration
of a Mass of Atonement; organized by a Holy Innocents
Reparation Committee, whose 1978 chairman stated
that the Committee is pursuing goals that are completely
spiritual in nature, because abortion is primarily a spir-
itual and moral problem, not a political one, the Com-
mittee also sponsors at a parish church a monthly Mass,
benediction and rosary of atonement for abortions. The
Westchester (New York) Right to Life Committee in-
cluded in a list of its endeavors in December of 1975
and 1976 an Annual Mass of the Holy Innocents in
Ossining, New York.

The effort of clergymen and lay members of the Roman
Catholic Church in the United States, although it does
not express the attitudes and purposes of a unanimous
religious body, has, however, been demonstrably resol-
ute, well organized, and well supported by voluntary
workers, and it has *707 required and obtained very
substantial sums of money. Statewide collections,
through the parishes but with support from diocesan
representatives, were taken up in New York; a common
method was to solicit contributions outside the churches
after the Sunday Masses, particularly for the “Respect
Life” collection in October or early November of each
year. In New York State the bishops were asked to re-
quest the parish priests to announce the collections and
to permit the “canister” collections to be taken up out-
side the churches. The receipts accounted for by the
New York Right to Life Committee from “Respect
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Life” contributions were:

Period covered Amount received

-------------- ---------------

Year 1974 $ 62,458.07

10/1/75-3/31/76 87,377.63

10/76 -7/31/77 116,485.15 *

FN* $77,656.77 listed by NYSRTLC as revenue from “Respect Life” collections increased by the 1/3 retained
by or refunded to the local units.

The total revenue accounted for by the New York State
Right to Life Committee for the year ending September
30, 1976, was $102,834.57, of which $60,932.88 repres-
ented “Respect Life” collections retained by the State
Committee; the total revenue accounted for by the Com-
mittee for the ten months ending July 31, 1977, was
$113,487.92, of which $77,656.77 represented “Respect
Life” collections retained by the State Committee. A
spring “Save-a-Baby” collection, organized as a raffle,
accounted for $27,828.38 of the State Committee's rev-
enue in the year ending September 30, 1976, and for
$25,569.07 of its revenue in the ten months ending July
31, 1977. A portion, evidently one third in New York
State, of the funds collected by the State Committees
was reserved for the National Right to Life Committee.
In Minnesota Right-to-Life organizations were stated
beneficiaries of the Annual Catholic Appeal collection
of the Archdiocese of St. Paul and Minneapolis, and a
Catholic periodical published, under the heading “Opus
Dei support for pro-life activities,” a classified tabula-
tion of sources or uses of funds; listed twice is
“MCCL,” the Minnesota Citizens Concerned for Life, a
pro-life organization; it is listed once under the item
“MCCL-Regional Office $1,000,” and a second time
under the item “From Bishop's Contingency/MCCL
$3,500.” The diocesan Opus Dei fund was described in
an earlier issue of the same periodical as “a drive cur-
rently being held to aid diocesan projects of Catholic
education and pro-life activities.” Another Catholic
periodical reported MCCL as raising $14,000 in Min-
nesota as “seed money” for work in several southeastern
states. The MCCL Newsletter of April 1976 reported re-

ceipt of a $1,500 contribution from the State Council of
the Knights of Columbus to help finance a projected
“Lifemobile” travel trailer intended for use in explain-
ing the MCCL view. Other newspaper items report
activities of local Knights of Columbus Councils con-
ducted to raise funds for MCCL.

Such press reports, plainly hearsay for the most part,
have independent relevancy for the contribution that
they made, whether accurate or not, to the clear impres-
sion that there was a very close identification between
the pro-life, antiabortion position the move to end abor-
tion for everyone and the “official” view of the Roman
Catholic Church, an impression communicated to the
readers of Catholic periodicals and to the public gener-
ally as well.

B

Not every element of Catholicism approved of the Pas-
toral Plan program to “go political” and bend efforts to
enact a pro-life amendment and other legislation ex-
pressing the aim to end the legalization of abortion. The
“Choose Life” pamphlet of the Leadership Conference
of Women Religious, while taking an “unequivocal
stand in opposition to elective abortion,” saw a need to
relate the recognizably complex issues involved to the
life continuum at all levels euthanasia, capital punish-
ment, violence and war, ecological stewardship, racial
and sexual injustice and to inquire how each choice
contributes to “a more life-giving society.” The pamph-
let recognized that women faced with the decision of
choosing *708 life or choosing abortion are women in
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crisis; in stating the need to pose “the pastoral ques-
tions,” it presented a moving summary of the circum-
stances of the decision to choose life or abortion:

“How can the Church minister in a healing way to
persons who are facing the death or prolonged illness
of a child? to those who know psychologically they
cannot sustain another pregnancy? to the one who
knows her physical health cannot withstand a preg-
nancy? to one who has no partner in marriage to help
her sustain financially, physically, psychologically,
emotionally, the well-being of another human person?
How does the Church community encourage women
to nurture the life within when they are teenagers and
still need to be ”nurtured “ themselves? when they
have experienced rejection from their own families?
when they seek sexual relations as a means of feeling
some sense of intimacy and acceptance? when they
are psychologically fragile, distraught, immature, and
have a child to satisfy their need to be needed? when
their needs for love and affection are so great that a
child who interferes with or fails to return that love
may become the victim of child abuse because of par-
ental anger? How does the Church community act
truly as ”sister or brother“ to an expectant mother
who knows she is carrying a child to whom she will
pass on hemophilia or sickle cell anemia? or who
fears that her own addiction to drugs or alcohol will
build up the chemical dependency in her unborn
child? or to a woman who contracts measles during
pregnancy and fears that her child will be brain dam-
aged, or has reason to fear that the child will be phys-
ically deformed?”

The pamphlet emphasizes the need to make available
and active adequate support services “so that the pro-
life position can be made more credible.” Emphasizing
the need for active attention to legislative activity, par-
ticularly in the field of social legislation, the pamphlet
observed that

“We have a responsibility to contribute actively to the
intelligent identification of candidates for public of-
fice whose consistent stand is not limited to a single
issue.”

The pamphlet counselled increased attention to the

place of law in the society and in the moral order, and
continued:

“The relationship of morality to law is complex,
particularly within a pluralistic nation. Contemporary
society is extraordinarily diverse in terms of religious
beliefs and practices. In such a situation, law cannot
be co-extensive with morality since different religious
beliefs result in different moral judgments and it is
obvious that not all of them can or should be enforced
by law. Yet, law and morality cannot be divorced.
Even within a pluralistic society, law does not exist in
isolation but reflects some cross section of the com-
mon beliefs and values of its people. Furthermore,
most serious breaches of law are also moral offenses
and the notion of personal responsibility which in-
forms law was first a principle of morality before it
was incorporated into the legal realm.”

Saying that the conflict between ideal and feasible law
making becomes particularly intense when applied to
abortion, and that, in theory, the conflict should not oc-
cur because the issue is life, the pamphlet went on:

“However, it is not that simple. A legal position on
abortion ultimately rests on a moral evaluation of
fetal life and there is wide disagreement in society as
to the nature and dignity of that life. This is why the
feasibility aspect of an abortion law is so difficult.
The good whose legal possibility is being discussed is
itself under bitter questioning.

“It seems clear that any law which would be cap-
able of winning passage at this time would be far
from satisfactory. It also seems clear that a law which
rests on a moral position will be looked upon as an
imposition of one view on the rest of society.”

The Executive Board of the National Federation of
Priests' Councils in September 1976 advised Cardinal
Cooke (Archbishop*709 of New York and Chairman of
the Committee for Pro-Life Activities of the NCCB)
that it favored an amendment to protect the lives of the
unborn, the aged, the ill and the disadvantaged, and it
stated:

“Deep concern, however, was expressed by a vast ma-
jority of board members that this one issue is being
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stressed by the U.S. hierarchy to the neglect particu-
larly of other important social issues stressed by the
NCCB in the document Political Responsibility in an
Election Year. Rightly or wrongly, the impression re-
flected by many of these board members is that the
one issue on which candidates are being judged is
their legal approach to the issue of abortion. We hope
that in the coming months a more balanced image will
surface.” (Origins, Vol. 6, No. 15, Sept. 30, 1976.)

An editorial in Commonweal (January 2, 1976), while
addressed broadly to the root cause of a supposed de-
cline in Roman Catholic church going and in the quality
of its leadership, and suggesting changes that might lead
to renewed spirituality, asserted:

“Meanwhile, the American bishops, rather than re-
cognize the crisis which has grown up over their fail-
ure to deal with their people's problems with the
liturgy, birth control and divorce, have pulled them-
selves deeper into the quicksand with their plan for
‘citizens lobbies' in every congressional district to
work for an anti-abortion amendment.

“We did not approve of the Supreme Court's ruling
on abortion; and we support the right of religious
groups to lobby for legislation that protects those hu-
man values that have a religious dimension. But in
staking their prestige on the abortion issue, which is
more and more an open question in some Catholic
minds, the bishops have shown their indifference to
the ecumenical dimension of this issue, raise ques-
tions about the violation of church and state laws and
over-estimating their influence with their constituents
have promised a vote they can't deliver. The anti-
abortion amendment is a right-wing issue, and the
bishops will quickly become tools of conservative so-
called ‘pro-life’ (and perhaps anti-busing, anti-
‘welfare chiselers,’ pro-arms race, pro-CIA) candid-
ates in the 1976 elections. The effort will fizzle and
the church will have been had. With shepherds like
this, is it any wonder that the flocks have wandered
away?”

A December 27, 1975, editorial in the Jesuit magazine
America noted that issues connected with abortion had

become more diverse and complicated than was implied
in the pro and anti-abortion labels, and that “abortion”
had become a code word for a range of issues:

“Over and above the fundamental questions of the
morality of a pregnant woman's choice to abort and of
the morality of those who cooperate with her in ex-
ecuting the abortion decision, the nation is faced with
a series of other fundamental questions about the
shape our public policy on abortion should take.”

Referring to the Public Information/Education Program
in the Pastoral Plan, the editorial said that such a pro-
gram must be preceded by one within the church, and
continued:

“It seems regrettable that there is no explicit recogni-
tion by the bishops that many Catholics have persist-
ent doubts about the correctness and wisdom of the
hierarchy's stand on certain aspects of what our public
policy should be. These doubts exist particularly with
respect to whether a constitutional amendment should
be sought and, if so, what kind of constitutional
amendment. . . .

“Even more radically, it would be fatal to proceed
on the assumption that there are no hesitations among
educated and loyal Catholics about the morality of
abortion itself. The church's teaching that abortion is
a ‘grave sin’ and an ‘unspeakable crime’ is quite
clear. Nevertheless, many individual Catholics, and
especially women, who have faced abortion as a per-
sonal problem in their own lives or in those of close
friends and relatives,*710 suffer from deep-seated
doubts about the correctness of the church's teaching
that there are no exceptions to the rule against direct
abortions. Such doubts are no proof of disloyalty in
faith and morals, especially when the faithful who en-
counter them do so because of serious and conscien-
tious attention to both the church's teaching and the
practical dilemmas that sometimes face pregnant wo-
men.”

An editorial in the March 6, 1976, issue of America de-
nounced single-issue voting, related to the abortion is-
sue, as opposed to the policy statement of the Adminis-
trative Board of the U.S. Catholic Conference, as leav-
ing out of view other social and political issues, and as
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“a disastrous misunderstanding both of Christian polit-
ical responsibility and effective political strategies.”
The editorial asserted that impugning “the good con-
science of those disagreeing with us is itself a contra-
diction of Christian life,” and that the misgivings that
many Catholics “feel about some of the anti-abortionist
tactics” are not “a failure of nerve before the secularist
establishment.” Much later, in the National Catholic Re-
porter of July 14, 1978, an impatient editorial decried
the distortion of emphasis produced by the anti-abortion
campaign “The pro-life movement is distorting the
Catholic Church's public image.”

“Religion” has been defined as “An attitude of awe to-
wards God, or gods, or the supernatural, or the mystery
of life, accompanied by beliefs and affecting basic pat-
terns of individual and group behaviour” (The Fontana
Dictionary of Modern Thought, 1977), and Webster's
Third New International Dictionary (1961) has defined
religion (in terms of being “religious”) as “the personal
commitment to and serving of God or a god with wor-
shipful devotion, conduct in accord with divine com-
mands especially as found in accepted sacred writings
or declared by authoritative teachers, a way of life re-
cognized as incumbent on true believers, and typically
the relating of oneself to an organized body of believ-
ers,” and the dictionary further defines religion, in ob-
jective terms, as “one of the systems of faith and wor-
ship.” The Supreme Court in Wisconsin v. Yoder, 1972,
406 U.S. 205, 215-216, 243, 92 S.Ct. 1526, 1533-1534,
1547, 32 L.Ed.2d 15, had to deal with a creed, a reli-
gion, that was presented as “not simply a matter of theo-
cratic belief,” but as one in which “religion pervades
and determines virtually (the believers') entire way of
life, regulating it with the detail of the Talmudic diet
through the strictly enforced rule of the church com-
munity,” prompting the Court to say that although de-
termining “what is a ‘religious' belief or practice en-
titled to constitutional protection may present a most
delicate question, the very concept of ordered liberty
precludes allowing every person to make his own stand-
ard on matters of conduct in which society as a whole
has important interests” notwithstanding that as Justice
Douglas observed, “Religion is an individual experi-

ence.” The concern in the present case is with institu-
tional religion and the concern of institutional religions
with abortion.

The Roman Catholic Church's position on abortion is
not of the same order as the Christian beliefs set forth in
the Nicene Creed (A.D. 325), nor in the Roman Cathol-
ic dogmas of the Immaculate Conception and the As-
sumption. These deal with central beliefs of Roman
Catholic Christianity; they are unmistakably and inef-
faceably religious, by any definition. The position on
abortion is a moral one. Rabbi J. David Bleich testified
to the Senate Subcommittee (Hearings, Abortion Part 1,
Vol. 1, p. 288) that on the presupposition that the un-
born fetus is a human being, “the question of abortion is
quite properly a general moral one rather than a
uniquely religious or uniquely sectarian one”; later,
when asked for his answer to the suggestion that a right-
to-life amendment would be “imposing a religious
concept on others,” he answered (p. 317):

“ . . . our society clearly distinguishes between reli-
gious viewpoints and moral viewpoints or, if you like,
the difference between dogmatic theology and *711
rational theology. The provision against homicide
would not be viewed by anyone as in our society as
being a purely religious one or sectarian view. I think
that we all recognize that homicide is an offense
against moral consciousness. By the same token I
would view feticide as a form of manslaughter at the
very minimum and as such, fetal life is entitled to
protection. And society in doing that is simply reflect-
ing moral views, which are not part of the sectarian
code of any specific religious denomination but rather
a part of the common morality of Western civiliza-
tion.”

The Declaration on Abortion is a teaching of the
Church, of the supreme Magisterium “which teaches
moral norms in the light of faith.” The teaching entails a
grave obligation for Christian consciences. But although
the Declaration cites Scripture for God's identification
with life, his willing of life and his enmity to evil and
death, explains that human life even on this earth is pre-
cious since it is infused and taken back by the Creator
and remains under his protection, that life is a gift and a
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responsibility, it nevertheless points out that (footnote
5) “The authors of Scripture do not make any philo-
sophical observations on when life begins but they
speak of the period of life that precedes birth as being
the object of God's attention: he creates and forms the
human being, like that which is moulded by his hand
(cf. Ps 118:73). It would seem that this theme finds ex-
pression for the first time in Jr 1:5. It appears later in
many other texts. Cf. Is 49:1, 5, 46:3; Jb 10:8-12; Ps
22:10, 71:6, 139:13. In the Gospels we read in Luke
1:44: ‘For the moment your greeting reached my ears,
the child in my womb leapt for joy.’ ” The Declaration
recites the early Church's opposition to the morals of
the Graeco-Roman world and espousal of Christian
morals condemning both abortion of the fetus and
murder of the born infant, and it quotes Athenagoras's
condemnation of “killers of children, including those
still living in their mother's womb.” Then the Declara-
tion asserts that “the various opinions on the infusion of
the spiritual soul did not introduce any doubt about the
illicitness of abortion.” St. Thomas Aquinas is cited as
teaching that “abortion is a grave sin against the natural
law.” Vatican II is quoted as saying that “Life must be
safeguarded with extreme care from conception; abor-
tion and infanticide are abominable crimes.” Arguing
from the light of reason, the Declaration asserts that the
right to life is antecedent to its recognition, and that life
may not be discriminated against based on the stage of
its existence: from the fertilization of the ovum a life is
commenced which is not that of either parent. The De-
claration states that, independent of discussions about
the “moment of animation,” from the first moment the
individual living being which “will be” is “determined.”
And, as noted above, page 693, the Declaration leaves
aside “the question of when the spiritual soul is in-
fused,” observing the absence of a unanimous tradition
on the point, and that authors are still in disagreement.
The significant point is that the Declaration is not rested
on any notion that an embryo or fetus is a “human per-
son” with spirituality, a soul. The moral principle is in-
dependent of that.

The right-to-life movement, although not confined to
Roman Catholics and Roman Catholic clergymen, does
use religious language, invokes religious motivations,

and enlists prayer as an aid. The Declaration on Abor-
tion and the Pastoral Plan of course embody explicitly
religious teaching: the Declaration “entails a grave ob-
ligation for Christian consciences”; the Pastoral Plan
speaks of “the grave sin of abortion,” as does the De-
claration. Rational analysis and biological learning may,
in the teaching of the Declaration, suffice to impose the
same obligation to respect human life, but the obligation
is seen as nonetheless religiously imposed.

While all explicitly religious references are excluded
from, for example, the Rose leaflet solicitation for the
January 22, 1978, March for Life, the right to life and
the need for a mandatory human life amendment are
stated in terms of “the life of each human being” and of
its preservation “from *712 that human being's biolo-
gical beginning when the Father's sperm fertilizes the
Mother's ovum.” And the leaflet announced a vigil and
assembly that would “prayerfully anticipate our lobby-
ing activities”; pro-lifers are to “continue the battles so
that good can triumph over evil.” In 1974 “Operation
Avalanche,” a program to “force enactment” of the hu-
man life amendment in 1975, by directing an
“avalanche” of ten million letters to Congress, pro-
fessedly acted on the suggestion of the NCCB; and it
circularized a flyer by its national chairman appealing
for a resetting of the nation “upon the theocentric
foundation laid down by the Protestant Founding Fath-
ers.” The literature of those opposing abortion speaks of
embryos and fetuses as human beings, children, unborn
children, the innocent unborn, and it personifies them.
Abortion is characterized as murder.

A theme constantly used in right-to-life literature is that
abortion is a Slaughter of the Innocents, parallelling, ex-
ceeding Herod's slaying all the children in Bethlehem
and its neighborhood two years old and under (Matthew
2:2-6, 16). A retired bishop, chaplain of the Knights of
Columbus, speaks of abortion as violating the
“sacredness of the life of an innocent child,” and speaks
too of the “legalized massacre of unborn infants,” and
says that the “tiny, unsilenced, haunting voice of the
murdered unborn child will ever be gnawing at the con-
science of the guilty mother.” The New York State
Right to Life Committee seeks to raise funds to halt

FOR EDUCATIONAL USE ONLY Page 92
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



“the 20th Century Slaughter of the Innocent.” Repres-
entative Hyde used the reference to Matthew in an Oc-
tober 1977 speech to the Maryland Right-to-Life Con-
vention; he spoke of “The slaughter of the innocents.
We have over 1 million homicides a year . . . .” In an
April 22, 1978, speech in St. Louis Mr. Hyde again re-
ferred to Herod's attitude toward the dimensions to
which “we have extended his slaughter of the inno-
cents.”

The religious association was kept alive not only by ref-
erences to the issue in parish and diocesan publications
but also by the practice of having prayers said and ser-
vices conducted in direct relation to the pro-life activity.
A CDAC Action-Alert, of the National Committee for a
Human Life Amendment, mobilizing efforts to support
the Hyde amendment in September 1977, requested that
the addressees in each Congressional district

“EACH DAY, until the Congressman agrees to sup-
port the present Hyde language, have a different con-
gregation or parish conduct a private, 24-hour prayer
vigil in behalf of the unborn.”

The same exhortation was repeated in a CDAC Action-
Alert of November 9, 1977, and it was added that the
addressees' “past prayers” accounted in the writer's
view for the Hyde amendment's remaining in effect.
Reference has already been made to the Processions of
Reparation and the monthly Mass in Los Angeles; the
Knights of Columbus marched in the procession, and a
statue of Our Lady of Fatima was carried. An October
1973 New York State Right to Life Newsletter sugges-
ted that “One resolution which can't wait any longer is
one calling for all RTL people to make a special effort
to pray together (although separated by miles)” at one
agreed hour one day in each week. Work in the 1976
“Save-A-Baby” fundraising campaign is referred to as
“truly God inspired,” and the enthusiasm shown at the
1976 National Right to Life Convention is described as
manifesting “Joy in doing God's work for the ‘denied’
ones . . . .”

Roman Catholic clergy and laity are not alone in the
pro-life movement, but the evidence requires the con-
clusion that it is they who have vitalized the movement,

given it organization and direction, and used ecclesiast-
ical channels of communication in its support. The uni-
on of effort with representatives of other denominations
is based on shared religious conviction.

D

The divergence in views among religious leaders of dif-
ferent faiths has generated more dispute than useful in-
terdenominational dialogue, but the absence of unanim-
ity within denominations is an element that *713 im-
pairs clarity of dialogue in any direction. The Religious
Coalition for Abortion Rights (RCAR), an organization
of national religious bodies,

“ . . . seeks to encourage and coordinate support for
safeguarding the legal option of abortion; for ensuring
the right of individuals to make decisions concerning
abortion in accordance with their consciences and re-
sponsible medical practice; and for opposing efforts
to deny these rights through constitutional amend-
ment, or federal or state legislation.”

RCAR argued that
“It is vital to build public awareness of the principle
that in a pluralistic society the state should not em-
body in law one particular religious or moral view-
point on which widely differing views are held by
substantial sections of the religious community. All
those concerned with religious liberty can join in op-
posing any attempt by constitutional amendment or
legislation to take us back to the era of criminal abor-
tion which legally denied to all, but in practice, par-
ticularly denied to the poor, the right and responsibil-
ity to make their own decisions.

“We believe that religious organizations have a spe-
cial contribution to make to this significant and com-
plex matter.”

In opposition to the efforts of Roman Catholic clergy
and laymen to secure passage of a human life amend-
ment and restrictions on abortion funding, RCAR and
some of its member religious organizations have taken
limited action, including issuance of press releases mak-
ing known its and their opposition to legislation inhibit-
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ing freedom of choice in respect of abortion. RCAR
very particularly decried injection of the abortion issue
into the 1976 presidential campaign, and protested Pres-
ident Carter's failure to meet with representatives of el-
even Protestant and Jewish denominations on the abor-
tion issue after he had met with members of the Cathol-
ic hierarchy. When a Catholic periodical, the Wanderer,
in April 1978, published an article stimulated by the
television showing of “The Holocaust,” suggesting that
the deliberate formulation and appalling execution of
this “Final Solution” had parallels in the far greater de-
gree of guilt involved in the permissiveness of Americ-
ans toward abortion, RCAR promptly issued a release
asserting that Jewish and Christian communities
“reacted with outrage” to the charge that legal abortion
may be a greater sin than was the Holocaust. Through
its chairperson, RCAR, in February 1977, protested
against retired Bishop Sheen's statement of January 21,
1977, to a vigil sponsored by March for Life, that the
country was divided into “biophilics” and
“necrophilics,” and linking abortion, the Holocaust and
euthanasia; the RCAR letter to Bishop Sheen con-
cluded:

“Honest men and women can differ on the morality
of abortion but let's for Heaven's sake keep the dia-
logue rational. Epithets and slurs can only confuse
and obscure.”

Independently of RCAR, over 200 theologians and pro-
choice ethicists published, in the October 3, 1977, issue
of Christianity and Crisis, a “Call to Concern” express-
ing support for the January 1973 Supreme Court de-
cisions, and opposition to the “absolutist” position that
it is always wrong to terminate a pregnancy at any time
after the moment of conception; the “Call to Concern”
states that the most compelling argument against the in-
flexibility of the “absolutist” position is its cost in hu-
man misery, and that the signers believe it is wrong to
deny medicaid assistance to poor women seeking abor-
tion; it is then said that

“We are saddened by the heavy involvement of the
bishops of the Roman Catholic Church in a campaign
to enact religiously-based anti-abortion commitments
into law, and we view this as a serious threat to reli-

gious liberty and freedom of conscience.”

E

Organized pro-life activity has included the picketing of
abortion clinics, a demonstration intended to persuade
the pregnant women to forego abortion; in some in-
stances, apparently few, protesters against abortion*714
have entered clinics and used a species of sit-in tactics
to half-dissuade, half-prevent pregnant women from un-
dergoing abortion. Roman Catholic institutions, on a
limited scale, have encouraged picketing of such clin-
ics; that appears to have been the case in the picketing
of the Highland Park, St. Paul, Planned Parenthood
Clinic. However, when a possibly incendiary fire oc-
curred at the clinic on Ash Wednesday in 1977, causing
very extensive damage, and a suspension of operations,
the editor of the Catholic Bulletin, the diocesan publica-
tion, deplored the action and its violence, insisted that
the battle for “human life” would have to be won in the
courts, the Congress and the legislatures, in the media,
and, finally, before the bar of public opinion, and con-
cluded that the incident had set the pro-life campaign
back. The editorial, after referring to the clinic as an
“abortion mill” and a “little Dachau,” noted with relief
that no one was seriously injured in the fire, that no
lives were lost, and then asked, “who knows how many
lives were lost earlier the same day as the clinic went
about its daily routine of snuffing out human lives . . . .”
RCAR reported that a bomb thrown at a window of the
same clinic a year later failed to detonate.

Other incidents, few in number, of such vandalism
against abortion clinics have occurred; such incidents
have been reported as occurring in Omaha, Cleveland,
Columbus, Cincinnati, Akron, and Burlington, Ver-
mont. RCAR by letter to 270 Roman Catholic bishops
referred to the St. Paul and Omaha incidents, and then
said:

“Whatever differences there may be among us re-
garding the moral and theological implications of
abortion, as religious people we cannot stand idly by
while a climate of violence grows in this country. Our
Judeo-Christian heritage and the traditions of our
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democratic form of government both speak to the im-
portance of solving our disagreements by peaceful
means. Fear and intimidation are not appropriate
means of arriving at constructive solutions to difficult
social problems. If religious leaders remain silent, we
appear to endorse the attempts of a misguided few to
enact their will at all costs.

“We are therefore calling upon you to join the un-
dersigned in endorsing the enclosed statement, which
calls for an end to violence and for efforts to debate
our differences in a spirit of dignity, decency, and
openness of mind. We also ask you to issue a state-
ment which supports these concepts to your constitu-
encies.”

While none of the Roman Catholic bishops appears to
have responded affirmatively to the tacitly accusatory
“call,” two bishops who answered the letter expressed
disapproval of violence, but found the letter's appeal
against violence to property incompatible with the
RCAR's attitude toward the graver violence implicit in
abortion. And, after the firing of a Cleveland clinic in
February 1978, the Roman Catholic bishop of Cleve-
land issued a statement advocating peaceful discussion
of the issue.

Because there is no evidence of the identity of those re-
sponsible for the vandalization of abortion clinics, no
more can be said than that the issue is one that lends it-
self to extremes of expression and to easy incitement to
anger and violence.

F

The seeming religious confrontation, with the damage
that it may well be doing in the already difficult area of
ecumenism, does not relate to whether the issue is one
involving moral principle and resting on religious teach-
ing. Nevertheless the denominational teachings, where
the premises of all the denominational teachings in this
area appear to be the same in substance, necessarily de-
rive their conclusions by reason not revelation; the de-
rived principles govern conduct, not worship; they re-
late to the field of the last seven commands of the deca-

logue, not to the first three. While the denominational
differences do not seem to be explicable in terms of the
differences in central beliefs that distinguish the denom-
inations but to be explicable only as different reason-
ings from common premises, the differences are identi-
fiably religious, and *715 constitute an integral element
of denominational religious difference. The differences
do not in truth turn on whether an embryo or fetus or,
indeed, a zygote or blastocyst is a “human being,” but
on the direct moral evaluation of the interests involved.
So in the Orthodox Jewish view, the fetus is simply a
limb of the mother until birth, but it may not be aborted
except where the life of the mother is in the balance.
The Roman Catholic doctrine puts on the embryo and
fetus a value equivalent to that placed on the life of
born human beings, ignoring its futurity as irrelevant to
a value analysis determined by considerations of divine
purpose and of the divine relation to the creation of hu-
man life. In different degrees other denominations deal
with the embryo and fetus as having values but values
of a different order than that belonging to born human
beings until the fetus is born; hence the value attaching
to the fetus remains subordinate to the value attaching
to the life of the mother. In some views the value at-
taching to the fetus is subordinate as well to the moth-
er's health interests, and the value attaching to the fetus
may vanish as a value if the prospect that the fetus will
attain fulfillment in life approaches nullity. But all the
views are rooted firmly in religion, in belief in God's
will, in God as the author of life, and in God's concern
with humankind. The moral principle once determined
by right reasoning is recognized as willed by God; it is,
simply, inevitable, and beside the point, that reasonable
men, without any knowledge of God or of his existence,
would evolve the same principles of action by right
reasoning alone as appropriate determinants of conduct
in the civil order.

The Declaration on Abortion is explicit that

“Human law can abstain from punishment, but it can-
not declare to be right what would be opposed to the
natural law, for this opposition suffices to give the as-
surance that a law is not a law at all.”

That is, natural law, immutable because ultimately di-
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vine in origin, and discoverable by reason, itself divine
in origin, can tolerate the absence of any punishment for
abortion by civil government the decriminalization of
certain abortions but it cannot tolerate its affirmative
legalization since that transgresses natural law. Other
denominations make precisely the same argument to
different conclusions: that law which attempts to make
illegal what religious conscience justifies as licit is not
tolerable, because it conflicts with the rule of conduct
that moral theology explicates.

XIV

Abortion became a political issue of prominence after
the Supreme Court's decision of January 22, 1973, not
only through the effort to secure enactment of a human
life amendment, but also through state and local legis-
lative efforts and the effort to enact the Hyde amend-
ment and its successors. Candidates for public office
have been identified as pro-life and pro-choice, and, in-
deed, in the 1976 presidential election there was a can-
didate campaigning on a pro-life platform. A
Westchester (New York) Right-to-Life Committee prin-
ted a pamphlet “Vote Survey” for pro-life groups to use
in the forthcoming elections; it stated:

“Where a choice is indicated in November, all pro-
lifers will be called to support the pro-life candidates
irrespective of party affiliation of the voter and/or
candidate.

“The result? Pro-life candidates become members
of the 94th Congress who will work to get the Human
Life Amendment passed; pro-life state senators and
assemblymen will be in the New York State Legis-
lature to ratify the HLA.

“Even if only a minority of pro-life voters are sur-
faced, it can still accomplish its goal, especially in
primaries when relatively few voters turn out.

“Party loyalties must be laid aside, especially by
those involved with a party, unless they influence
their party to back only pro-life candidates.”

*716 During the 1976 presidential campaign represent-

atives of the NCCB visited both candidates and elicited
expressions about abortion from them. The result was
extensive newspaper coverage of the candidates' views
and vigorous discussion in the newspapers of the propri-
ety of the NCCB action and of the meaning and the
political significance of the candidates' expressions of
view. The NCCB action was construed by some as sup-
porting President Ford's candidacy and as intended to
influence Roman Catholics to vote for the President.
Newspaper reporting saw both candidates as trimming
their sails to meet the seeming NCCB wind. Federal
funding of abortion was injected into the newspapers'
interviews with the candidates and reports of the can-
didates' remarks. Ultimately NCCB issued a statement
of non-partisanship, the effect of which is necessarily a
matter of conjecture.

A

There is little room for conjecture except on the issue of
ultimate effect concerning the impact of organized pro-
life activity on Minnesota politics.

Mary Peek decided, when in 1972 Minnesota's redis-
tricting of its senate and house created a vacancy in her
district, to stand for the House of Representatives from
her Twin Cities area district. She had been active in
Democratic-Farmer-Labor (DFL) politics, had taught
high school and had some experience from that of high
school students' pregnancy-abortion matters, had parti-
cipated in anti-war activities (Vietnam), had been a
founder of the local League of Women Voters unit, and
had a position on current state issues. She favored re-
form of the state's abortion law. She sought the DFL
party endorsement, but was advised that the DFL
already had chosen a young man who had recently
moved into the district: “He's a Roman Catholic and
safe on abortion,” she was told. “We cannot afford to
lose the district.” The district was considered a DFL
district but was of mixed income levels, and, in Mrs.
Peek's view at least, its large Roman Catholic popula-
tion included more conservative than liberal Catholics.
When Mrs. Peek appeared before the DFL local board
she was questioned about her stand on abortion and her
statement of position seemed to Mrs. Peek to disturb the
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board. At more casual meetings she was asked about
and disclosed her views on abortion. At a county board
meeting at which the four candidates were present all
were asked about their religious affiliation, church at-
tendance and activity in church affairs; the young man
named his parish church, his regular attendance and be-
lief. When Mrs. Peek said that she was a Unitarian, an
occasional church-goer and sought to live her beliefs,
one of the Board members indicated a belief that Unit-
arians were atheists. Abortion was not mentioned in the
meeting, but Mrs. Peek sensed that it was what occa-
sioned the inquiries.

Mrs. Peek incautiously answered an MCCL question-
naire by saying that she favored the ABA position on
abortion. She did not know the then most recent ABA
position, and MCCL took the answer to mean that Mrs.
Peek approved abortion if performed in the first twenty
weeks. MCCL made the result of its poll of all candid-
ates available to the diocesan periodical, The Catholic
Bulletin, which, just before the primary voting, pub-
lished the list, grouping Mrs. Peek with those who
“Favor abortion on demand up to 20 weeks of gesta-
tion.” A letter of correction, worked out with Mrs. Darle
St. Martin of MCCL, explained that Mrs. Peek believed
that if abortions were lawful, they should be performed
in the first twelve weeks and that after viability abor-
tions should not be performed except for the gravest
reasons. The Catholic Bulletin published the letter, but
not in its entirety, on September 8, 1972, and on
September 13, 1972, published a further item asserting
that it had treated Mrs. Peek fairly, and explaining that
the ABA had adopted a resolution in February 1972 ap-
proving the Uniform Law, permitting abortion “on de-
mand” up to twenty weeks, and under specific circum-
stances thereafter, and that the ABA had taken no earli-
er position on abortion, although the *717 ALI formu-
lated a proposal several years earlier.

Mrs. Peek experienced an erosion of support, and some
positive attempts by former supporters to dissociate
themselves from her candidacy. It was her impression
that some Roman Catholics, even those whom she had
regarded as liberal and willing to vote for her although
unsympathetic to her stand on abortion, were ceasing to

support her. She believed, nevertheless, that most of her
avowed Catholic supporters continued to support her,
although with difficulty; one said that she had heard
Mrs. Peek called a murderer; she heard no statement
that any priest had spoken against her, and, indeed,
thought that some quietly favored her. When she handed
out flyers at a shopping center, some of those to whom
she gave them, tore them up in her presence, and others
said they would not vote for her because of her stand on
the abortion issue. Her children told Mrs. Peek that in
school other children had said that their mother was a
baby killer. Her stand on the Vietnam war was also
raised against Mrs. Peek.

She lost the election by 116 votes. Two of the four in
the race were elected. Her young DFL opponent ran
first, a moderate Republican, who did not exploit the
abortion issue, ran second, and an older DFL candidate
ran fourth.

Mrs. Peek has continued her interest in politics and it is
her judgment that the abortion issue has been far more
divisive in Minnesota than the Vietnam war issue and
the issue of aid to parochial schools.

Mrs. Peek does not assert that the abortion issue cer-
tainly caused her loss. But she observed that her young
opponent's views on almost all issues approximated
hers, that he was a DFL liberal too both Hubert
Humphrey Democrats and that the added facts, that he
had a view on abortion that was that of his many co-
religionists in the district and that he did somewhat bet-
ter than she did in the heavily Roman Catholic parts of
the district, have significance. Mrs. Peek did not believe
that there was any institutional coercion of Catholics,
but that the social disapprobation of abortion within the
Catholic community, resulting from the hierarchically
created atmosphere of disapproval, must to some extent
carry through to the voting booth.

B

As early as 1967, when the Abortion Rights Council
and MCCL were formed in Minnesota, there were ef-
forts to have the abortion law of Minnesota repealed or
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modified; a number of groups were interested in the
matter, including religious, social and medical organiza-
tions and a Minnesota coalition group called Freedom
of Choice. The position of the Roman Catholic Church
on abortion had become known through legislative hear-
ings before 1972. In that year, when the legislature was
redistricted, and the DFL thought it possible that it
could elect majorities in both houses, an effort was
made to select candidates whose “profiles” would fit the
districts they were to run in; the result was to favor se-
lection of candidates who were “safe” on abortion. In
that year MCCL identified all candidates' positions on
abortion, and, as Mrs. Peek found, the Catholic Bulletin
published the MCCL findings.

In 1973, in the new legislature bills were introduced to
change Minnesota's abortion law, and the Supreme
Court decisions were handed down: a flurry of legislat-
ive activity and publicity followed; bills were presented
proposing to memorialize the Congress to pass a human
life amendment; the Catholic Bulletin, early in February
1973, published articles quoting Catholic bishops as de-
nouncing the Court's decisions and urging various types
of action to limit their effect and to initiate educational
and informational programs. There was active lobbying
in the Minnesota legislature, and discussion in the pub-
lic press of the issue and of the Catholic Church's
“hard-sell” image on abortion, an approach to the issue
to which some Catholic clergymen and laymen objected
even though they accepted the Church's underlying
moral teaching. In late March an editorial in a St. Paul
paper warned that memorializing the Congress to pass a
constitutional amendment would not *718 bypass the is-
sue but would put the state on record as wishing to
“circumvent” the Supreme Court's decisions, and that, if
the Congress did act on the memorialization, the me-
morialization would end in the legislature's having to
face the issue later on in a vote on the proposed amend-
ment. The hearings before and the debates in the legis-
lature provoked discussion of religious involvement, in-
terference with religious liberty, and denigration of per-
sonal religious values; higher authority was invoked, a
court higher than the Supreme Court was referred to,
and, on one side, there was insistence that the legisla-
tion dealt with human life. The rhetoric of debate was

“harsh,” “unbelievable.” On April 6, 1973, a Min-
neapolis newspaper column, reporting the action of the
State Senate Judiciary Committee on a bill requesting
Congress to pass a human life amendment, stated that
“Throughout the hearing, there were overtones of reli-
gious influence behind the anti abortion movement.” A
St. Paul paper reported a little later in April, 1973, that
the Minnesota House passed a similar bill “after an
emotional debate.” The author of the bill was quoted as
saying that the right to life is not a question of women's
rights or of religious rights, but that “it is a question of
public societal morality.” The press reported, in May
1973, that the executive director of the Minnesota Cath-
olic Conference (who had also become a director of
MCCL), who acted as legislative lobbyist for the ten
Roman Catholic bishops of Minnesota, had written to
the bishops urging them to add their effort to MCCL's
campaign to have the Minnesota legislature enact new
restrictions on abortion; the letter suggested that the
matter “be commented on from the pulpit or any place
else which is appropriate”; with the letters to the bish-
ops were enclosed copies of a bulletin of MCCL's lob-
byist recommending that MCCL's members write their
representatives that they would hold the
“DFL-controlled Legislature and particularly its leader-
ship, responsible” if Minnesota was left without any law
to regulate abortion. When a Minnesota Senate bill was
voted out of committee in May 1973, a newspaper
quoted its author as saying that the bill reflected a com-
promise between “two totally different perspectives”;
the reporter asserted that, “During the hearing he (the
bill's author) was advised by John Markert, lobbyist for
the Minnesota Catholic Conference. Several represent-
atives of Minnesota Citizens Concerned for Life
(MCCL) the major antiabortion organization, sat
nearby; not far away sat several lobbyists for Minnesota
Organization for Repeal of Abortion Laws (MORAL),
the MCCL's principal adversary.”

To a witness active as a Pro-Choice lobbyist during the
1973 legislative session, the members seemed to be di-
vided into opposing groups who sincerely believed in
their respective pro-life and pro-choice positions, and
an intermediate group whose members sought a politic-
ally expedient course that would avoid direct commit-
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ment on the question. The pro-life proponents appeared
to the witness to have a basically religious belief that
life began at conception and that they had the obligation
to protect that life; to the witness they seemed unable to
distinguish between belief and imposition through civil
law. The witness testified to her participation in the or-
ganization in the spring of 1973 of a DFL Feminist
Caucus by party members (women and men) committed
to fourteen principles, the first of which was separation
of church and state, and another of which was support
of the Supreme Court's January 1973 decisions. In the
summer of 1973 a similar caucus was formed within the
Republican party, and the two caucuses have cooperated
in support of issues and candidates.

January 22, 1974, marked the first March for Life, one
year after, as Archbishop Byrne expressed it, the Su-
preme Court “issued its tragic and destructive opinions
on abortion.” On that date a “Circle of Life” march was
formed around the State Capitol school children were
excused from school to take part in it; the St. Cloud
Visitor, a publication of the diocese of St. Cloud, com-
municated the bishop's request that the people of the
diocese engage in the Circle of Life program: the bish-
op's message to the pastors outlined six methods of
*719 participating, including special Mass or Masses at
convenient hours, a prayer vigil in each parish, family
prayer and acts of self-sacrifice during the week of
January 22, emphasis in Catholic school and religious
instruction programs on the sacredness of life, tolling of
bells from 11:50 a.m. to 12 noon, and the “Circle of
Life” observance at the State Capitol “arranged by MC-
CL members and friends,” in which 3,000 marchers
were expected to join. The bishop's message also com-
plimented the people on having contributed $11,000 to
the pro-life cause. The March for Life was organized by
the MCCL and Catholic churchmen. (MCCL was not a
Roman Catholic organization; a majority of its members
were believed to be Roman Catholics, but it was both
non-denominational, and, practically, interdenomina-
tional.)

The political year in Minnesota begins with prepara-
tions for the caucuses, held on the last Tuesday in Feb-
ruary or the first Tuesday in March, in the more than

three thousand electoral precincts in the state. Separate
caucuses are held by the DFL and the Republican
parties. Everyone who will be eighteen by the next gen-
eral election is eligible to participate in his or her pre-
cinct caucus, but can attend only one. The caucus elects
a number of delegates determined by the number of
votes of that party cast in the precinct in the last preced-
ing general election. The delegates elected in the
caucuses elect from their number the delegates to the
State Senatorial District Convention; the delegates to
the District Convention elect from their number the del-
egates to the Congressional District Convention and the
State Convention (the members of which are the same
persons), and they in turn elect from their number del-
egates to the National Convention. Subcaucuses may be
formed within the precinct caucus in terms of the deleg-
ate's position on a particular issue or cluster of issues.
Delegates are elected on a proportional representation
basis. Subcaucuses related to the abortion issue were to
be anticipated in 1974 in light of the experience with
the issue in the 1973 legislative session.

The 1974 caucuses were held on February 26, 1974.
The parish bulletins of two Roman Catholic churches
for Sunday, February 24, contained notices about the
caucuses. The St. Rose of Lima bulletin said in part:

“ALL PRO-LIFE PEOPLE : Be sure to attend your
precinct caucus to be held on Tuesday, February 26th
at 8 PM. Roseville Precincts 2, 4, 6, 7 & 8 will meet
at Alexander Ramsey High School. Roseville Precinct
5 will meet at Falcon Heights Elementary School. We
need YOU to vote for pro-life delegates to Democrat-
ic and Republican conventions. There will not be an-
other chance to do this for two years ! If you wish to
know who your pro-life delegates are in your precinct
or if you have any questions at all please call . . . Ro-
seville-Falcon Heights Pro-Life Committee.

“PRO-LIFE MASS at St. Rose on Tuesday, Feb. 26th
at 11:00 AM for all those planning to attend the
caucuses that evening. The theme of the Mass will be:
” Encouragement in the Lord.“ Members of St.
Odilia's & Corpus Christi Churches have also been in-
vited to join us at this Mass.”
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The relevant part of the St. John the Baptist bulletin
read:

“Do you Love Life? If you are concerned about the
erosion of our traditional values of respect for life as
seen in the issues of Abortion, Infanticide & Eu-
thanasia, then Tuesday the 26th is the day you can do
something about it. Join your friends & neighbors at
your precinct caucus & guarantee that your views be
represented by becoming a delegate or voting for a
pro-life delegate. For more information call Marilyn
Nystrom . . . ”

The bulletin also invited those interested in knowing
more about the pro-life movement to attend “an inform-
ational meeting & re-grouping of the New Brighton
Chapter of MCCL” at the New Brighton village hall.

A flyer of unknown origin distributed in Fridley on the
same Sunday, addressed to “Fellow Catholics,” asserted
that “we” need your votes at the precinct caucuses on
resolutions*720 for human life legislation and for
“equal funding for each student” whether a student in
public or in private school. The flyer asserted that in
1972 there were 100,000 at the DFL caucuses and
35,000 at the Republican caucuses, and that there were
640,000 Roman Catholics aged 18 or older in the state.
After giving the addresses of three DFL and one Repub-
lican caucus, the flyer continued:

“The caucuses will last only one hour required by
law so be there on time. One hour out of your life to
help save a lifetime for an un-born, and to save your
right to send your children to what school you would
like. When a baby is aborted and your private school
is gone, they're gone forever. So if you are tired of the
indignities heaped upon us as a Catholic community
judicially then attend these caucuses and cast your
shadow on these issues of our time.”

There is no evidence that clergy of any other denomina-
tion urged their congregation to support caucus candid-
ates on the basis of their positions on the abortion issue;
clergymen of such other sects simply urged their con-
gregations to attend the caucuses. The DFK Feminist
Caucus sent out mailings referring to threats to religious
liberty.

The selection of delegates at the precinct caucuses in
many districts produced subcaucuses identified as
“Pro-Life” and “Freedom of Choice,” directly referring
to the abortion issue, and there were “Supreme Court
Dec.” subcaucuses representing a pro-choice position;
“Unity” and “Labor” subcaucuses reflected a concern
with avoiding polarization on the abortion issue;
“Independent” and “Progressive Democratic” caucuses
reflected a pro-choice position linked with, apparently,
a position on other issues as well. Other subcaucuses
are identified as “Education,” “Environment,” “United
DFL,” and by proper names; no subcaucus designation
is recorded for many delegates to the district and state
conventions, but the absence of a designation does not
necessarily signify that the precinct delegate or a pre-
cinct delegation did not reflect an ascertainable align-
ment on issues. The record of the delegates to one dis-
trict (and state) convention in evidence shows the extent
of the subcaucus identifications related to the abortion
issue.

Precinct subcaucus designations could survive into the
district and thence into the congressional and state con-
ventions; however, a subcaucus that reflected no more
than the minimum number of votes needed to elect one
delegate would be unlikely to survive into congressional
and state conventions. The pro-life subcaucus designa-
tions were very evidently numerous enough to secure
injection of the abortion issue into the 1974 primary and
general elections in Minnesota.

As in 1972 the Catholic Bulletin published the MCCL
identification of pro-life and pro-choice candidates both
for the primary and for the general election. A council
of the Knights of Columbus circulated a mimeographed
flyer headed “Support Respect for Life” giving the
names of the candidates for statewide office, United
States House of Representatives and for the Minnesota
legislature in the district, together with their party des-
ignations and their response to a questionnaire asking
their attitudes toward the “Respect for Life and/or the
liberalized abortion issue.” Not all candidates respon-
ded; the statewide DFL caucus had agreed that DFL
candidates on both sides of the issue would decline to
respond; eleven candidates answered that they suppor-
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ted “Respect for Life,” and nine did not respond. After
listing the names and responses the flyer continued:

“It is our duty as Catholics and Christians to vote
for the Pro-Life candidate regardless of whether or
not it means crossing party lines. To do otherwise is
to give our stamp of approval to legalized murder.”

A flyer circulated in the 4th Congressional District lis-
ted candidates for Congress and the state house of rep-
resentatives in three columns, “pro-life,”
“pro-abortion,” and “no response,” and among pro-life
candidates distinguished with an asterisk those who
were “strong pro-life candidates.” The *721 flyer's data
were said to be from a recent MCCL survey and from
voting records. Just above the list of candidates was
printed, in solid capitals, the statement:

“OVER A MILLION BABIES ARE KILLED IN
COLD BLOOD BY THEIR MOTHERS EVERY
YEAR. ONLY YOU CAN STOP THEIR
SLAUGHTER. VOTE FOR CANDIDATES WHO
ARE PLEDGED TO SUPPORT THE HUMAN LIFE
AMENDMENT TO THE U. S. CONSTITUTION.”

The Republican candidate for Congress was asterisked
as a “strong pro-life” candidate; his adversary, the in-
cumbent, was also pro-life, but a newspaper advertise-
ment of his Republican opponent, under the prominent
heading “PRO-LIFE,” criticized the incumbent's alleged
failure to work for immediate passage of a pro-life con-
stitutional amendment “bottled up in a House Commit-
tee while countless lives are being terminated.” The in-
cumbent DFL candidate won the election, and in 1976
did not stand for re-election. In an election for one of
the state House seats a windshield flyer circulated by a
pro-life citizens committee asked voters to “Make sure
you get what you vote for/Moral, responsive representa-
tion/Life is the Issue.” The pro-life candidate, the in-
cumbent, who had fairly recently adopted that position,
was supported on the ground that he “Denounced the
U.S. Supreme Court ruling on abortion,” whereas his
opponent “Supports the U.S. Supreme Court ruling on
abortion. (The ruling in effect provides abortion on de-
mand.)” The flyer stated that the pro-life candidate
would vote for a “right to life” amendment to the na-
tional constitution, and that he had voted for the MCCL

bill regulating abortion in Minnesota (an enactment
later held unconstitutional) and for the bill requesting
Congress to pass a human life amendment. The flyer
stated that the candidates' positions were given as they
stated them at an MCCL-sponsored meeting on October
3, 1974. The pro-life candidate lost the election. (The
invalidation of the law regulating abortion was com-
mented on adversely by the editor of the Catholic Bul-
letin in an editorial that concluded with an appeal for
prayers and for contributions to the Legal Defense Fund
of MCCL.)

On January 22, 1975, the second anniversary of Roe v.
Wade, a second “circle of life” demonstration was or-
ganized around the theme “Everyone deserves a birth-
day,” under MCCL's sponsorship; participants were
asked to take canned food to the demonstration as a
“birthday gift” for the poor, and three day partial fasts
were suggested to heighten awareness. The MCCL bro-
chure on the “Celebration of Life” at the state capitol
was addressed to “Minnesota Clergy,” and the Catholic
Bulletin of January 7, 1975, published an article sum-
marizing the points of the proposed program and noting
that participants were asked to send “pledges and sav-
ings on food costs to be donated to MCCL.” The article
concluded that “parish groups sending buses to the rally
at 10:30 a. m.” included those of parishes in Burnsville,
Savage and Mendota. A later article in a Knights of
Columbus publication referred to the participation of
five parishes in the Highland Park area; the report stated
that the “literature” was passed out at a Lutheran
Church before those attending departed via bus for the
march, and that there was an “evening requiem” at St.
Agnes church.

In November 1975 an article in the St. Cloud Visitor, a
diocesan publication, discussed the NCCB Pastoral
Plan, and quoted the Bishop of St. Cloud as saying that
much of the Pastoral Plan was already being carried out
in Central Minnesota, an area “ahead of the nation in
the whole pro-life effort.” The Bishop was quoted as ap-
proving organized political action through citizens' lob-
bies identified not only with the Catholic Church but
with all other interested groups. The editor of the Cath-
olic Bulletin had already told his readers in September
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1975 that then was the time to get together with people
who really believed that human life was sacred from the
moment of conception, and stated that “The caucuses of
both major parties are where the action starts. . . .”

The March for Life organized with MCCL to mark the
third anniversary of Roe v. *722 Wade was planned to
circle the Federal Building in Minneapolis where Senat-
ors Humphrey and Mondale had their offices: the St.
Cloud Visitor reported that the senators were to be pick-
eted for their inaction on the human life amendment; the
Federal Building also contained the office of Represent-
ative Frenzel, who had been non-committal, and of Rep-
resentative Fraser who had opposed the amendment.
(The other six Minnesota representatives were said to
favor the amendment.) The St. Cloud Visitor article ad-
vised that all parish pro-life coordinators would receive
informational mailings from MCCL, and they were
asked to organize bus rides to the Federal Building. It
was reported in the press that about 3,000 gathered at
the Federal Building on January 22, “a large percent-
age” of them school age children, and that afterward the
protesters marched to the National Guard Armory and
heard pro-life speeches from two state senators and the
president of MCCL and were urged by one of the state
senators to attend their state caucuses in February in an
effort to elect officials who were against abortion.

Before the caucuses, held on February 24, 1976, pro-life
workshops were reportedly conducted in two Roman
Catholic parishes, and one parish bulletin advised pa-
rishioners to support pro-life at the caucuses, saying
that “Your vote now could be more important than your
vote in November, when your choices are limited.” The
caucus voting in the precincts and at the legislative dis-
trict level again showed subcaucuses expressing the op-
posing views on abortion, and news reports of the
caucuses reflect discussions of the issue in the caucuses.
In one locality, it was reported, the one-issue anti-
abortion candidate for president won the most delegates
in the DFL caucuses, that the delegates' votes were
equally divided on a resolution favoring a constitutional
amendment overruling Roe v. Wade, and that a resolu-
tion that welfare funds should not be used for abortion,
since it is an elective procedure, was narrowly adopted.

After the caucuses the Catholic Bulletin reported that
the past president of MCCL asserted that pro-life had
done as well as or better in the 1976 DFL caucuses than
in 1974 and much better in the 1976 Republican
caucuses than in 1974. In the September 14 primary
election, the Catholic Bulletin asserted, there was a sup-
porter of the human life amendment in 75% of the legis-
lative districts; the same issue of the Bulletin published
the result of the MCCL poll of the candidates' responses
to a proposed human life amendment which would have
allowed abortion only to save the life of the pregnant
woman.

As political activity extended to include the presidential
campaign and the platforms of the national parties, the
abortion issue was the subject of much newspaper re-
porting. The Church was roundly accused of meddling
in politics and of seeking to impose its views on others,
and the churchmen as vigorously defended their right to
interrogate candidates, determine their positions on the
abortion issue, advise their church members of the can-
didates' positions, and state the Church's position on the
issue, as one among a number of social issues with
which the Church was deeply concerned. The church-
men insisted that they did not tell their members how to
vote. The differences between the positions of President
Ford and Mr. Carter on the issue were made the subject
of a flyer that urged a vote for President Ford as a Pro-
Life candidate. And candidates were insistently criti-
cized if they failed to make their positions on abortion
clear. Candidates were sufficiently alive to the issue to
cause some of them to advertise their candidacies in the
Catholic Bulletin, and, in some cases, to emphasize
their positions on the abortion issue.

The abortion issue has become an important part of the
electoral and legislative processes since 1973. The evid-
ence does not, of its nature cannot, demonstrate that the
abortion issue has begun to dominate politics. Equally,
it cannot be said that the abortion issue has not decided
any elections. Practical reason gives assurance that it
must have done so, that the forces to produce*723 that
result have been often deployed, and that they could not
have failed uniformly. The Annex and the trial evidence
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demonstrate significant phases of the impact and the
workings of the abortion issue. The prominence of the
issue and its unmeasurable but probable effect on the
outcome of elections cannot, however, safely be re-
garded as an untoward distortion of electoral and legis-
lative considerations. The ratio of abortions to live
births in this country, the trend of the ratio, the inevit-
able problems of adjusting from the earlier prohibitory
laws to a new generation of laws that must conform to
newly defined constitutional considerations, these are
matters that in a federal republic necessarily and prop-
erly occupy legislative and voter attention; they are
matters of critical social importance, and their implica-
tions for religion and religious difference cannot impose
a rule of silence. That the issue is seen as alive with
considerations of specifically religious morality neither
means that legislatures may not deal with the issue nor
that candidates may not debate it nor voters divide on it.
Single-issue politics, in quiet truth, is no more than a re-
cognition of and action upon the fact that certain issues
are seen by a large part of the voting population as hav-
ing decisive importance; there is no authority that can or
should require voters to accept any scale of issue evalu-
ation except their own. The electoral process is itself the
regulator; it admits of the effective entrance of the
single-issue wedge only by popular vote.

That is not to say that the single-issue voting almost in-
evitably encouraged by the bitterly controversial abor-
tion issue may not be relevant to some other analysis of
the complex whole.

D

There was little change, and no fundamental, change in
the content of the annual debates that led to the funding
restriction enactments in 1976 and the three following
years. The Annex summarizes the debates in 1976 and
1977, notes the scope of the 1978 debate, and summar-
izes in principal part the 1979 debates. In addition there
were each year unreported meetings of the conference
committee; the record has evidence only on the 1977
committee proceedings.

A witness present at every session of the conference

committee meetings as a lobbyist for the National Abor-
tion Rights Action League (NARAL), and who spoke to
Senator Brooke, the key conferee on the part of the Sen-
ate, before, during and after each conference session
and kept in close touch with the Senator's staff, testified
that Mark Gallagher was also present at every confer-
ence session and at significant points during the process
of formulating and voting on amendments communic-
ated with subcommittee counsel on the House side who
would then communicate with Representative Flood,
who headed the House conferees. Mark Gallagher was
the lobbyist of the National Committee for a Human
Life Amendment, which the witness described as the
lobbying arm of the NCCB. (The reports filed by the
National Committee for a Human Life Amendment,
Inc., under the Federal Regulation of Lobbying Act, 2
U.S.C. s 264, disclosed receipts of $279,119.35 in 1977
and expenditures in connection with legislative interests
of $45,533.29; of the receipts $272,747 was in gifts of
$500 or more from 118 archdioceses and dioceses; the
report for 1976 reflected $277,414.89 of such gifts from
120 archdioceses and dioceses included in total receipts
of $290,323.93, and expenditures in connection with le-
gislative interests of $36,280.30.)

In the protracted conference committee proceedings
thirty-one different versions of funding restriction were
brought forward and a thirty-second position was that
there should be no such amendment to the appropri-
ations bill. Exhibit 46 supplies both a chronology of
floor and committee action, keyed to the proposed
amendments, and the texts of the amendments. Intense
lobbying efforts were exerted both by the pro-life and
pro-choice organizations, and to at least one reporter, as
well as to the witness lobbyist of NARAL, Mark Galla-
gher's influence on the position of the principal confer-
ees*724 on the part of the House was an expression of
the NCCB view and was decisive of the position the
House conferees took, at least until the very last, when
the “leadership” in the House and Senate intervened.
The long sequence of amendments marks the effort to
reach a compromise of what could not be the subject of
a principled compromise result but could only become a
register of the point at which the struggle of principle
was arrested. During the conference committee proceed-
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ings and on the floor the members made and responded
to the charge that a religious restriction was being put
forward by the pro-life group, and the counter-charge
that the pro-choice group was subordinating life values
to social convenience. Oddly, the debates were most
trying to the Roman Catholic legislators who were un-
sympathetic to the political approach of NCCB and who
did not share the view that the Congress should restrict
funding to the abortion required to save the pregnant
woman's life: they had to meet attacks from a Catholic
press that seemed to insist on strict adherence to the
“Hyde” amendment, usually meaning the Hyde-Conte
Amendment of 1976, and excluding the rape and incest
exception and the severe and long-lasting physical
health damage exception. See Annex, pages 764-765,
and 124 Cong.Rec. H5360-61 (June 13, 1978: criticiz-
ing Mark Gallagher's reporting of Representative
Obey's votes; Mr. Obey said, “I am especially appalled
when those distortions are engaged in by people who
parade as representatives of religion and morality.”).
The Bishop of Fargo in his bulletin to his clergy of Au-
gust 29, 1977, indicated that he had written his clergy
about their and their parishioners' contacts with Senator
Burdick to request him “to support the Hyde Amend-
ment, as he did last year, with no federal funds for abor-
tion ‘except to save the life of the mother ’.” The Bul-
letin continued, “Please continue your efforts until we
close off all abortion funds and until we have laws to
protect the Unborn Child. I am most grateful for your
prayers and persistence. God will bless them, I know.”
When Senator Burdick reportedly voted for an amend-
ment that included exceptions from the funding restric-
tion for rape and incest victims and for “medically ne-
cessary” abortions, the Catholic Action News of the
Fargo diocese in a page one article reported that fact,
and that the Senator had refused to change his view des-
pite receiving many letters expressing concern over his
“present position”; the article quoted the Fargo Pro-Life
Director as saying that the only way out of the
“dilemma” was to persuade the Senator to change his
view by writing or calling him, and by praying and sac-
rificing “so that all Unborn Children will be permitted
to enjoy their right to live.” In the Bishop's column in
the same issue of the News he appealed to the Senator
to “come to the defense of the Unborn Child,” and con-

cluded, “I join thousands of North Dakotans in asking
Senator Burdick to vote for life and not death, to vote as
he did last year on the Hyde Amendment.”

Religious motivation and allegiance to religiously per-
ceived principle on the part of many legislators, on both
sides of the issue, are easy and necessary inferences
from the record and the legislative history. That does
not signify that only religious motivation can explain
the pro-life position nor does it signify that secular reas-
oning could not readily arrive at the pro-life principle.
What finally influenced the votes of the decisive num-
ber of legislators cannot be said with any confidence to
be religious motivation or religious conviction or will to
make effective a religiously perceived principle of con-
duct or the influence of institutional religion and reli-
gious pleading or fear of reprisal from religiously ori-
ented voters. What can be said is that an organized ef-
fort of institutional religion to influence the vote on the
enactments in question on religious grounds was made,
that it cannot be said that the effort did not influence a
decisive number of votes through a combination of reli-
gious belief and principle on the part of some with a
fear of political reprisal on the part of others, and that
the narrow votes in both houses are open to the infer-
ence that in one or the other way the religious factor
was decisive of the issue for *725 enough legislators to
affect the outcome of the voting. On the specific effect
of Roman Catholic institutional intervention Represent-
ative Hyde said in his April 22, 1978, St. Louis speech:

“It would be amusing (if it weren't so threatening)
that the current crusade of the American Civil Liber-
ties Union is to prove in Federal Court that the pro-
life movement in America is a religious plot specific-
ally a Catholic plot and hence a violation of the First
Amendment. I should like to point out that while sev-
eral Catholic voices many Catholic voices are heard
in Congress on behalf of innocent pre-natal life the
leading Senatorial pro-life spokesmen are mostly non-
Catholic. I speak of Senator Jesse Helms of North
Carolina, Senator Dick Schweiker of Pennsylvania.

“The most prominent Catholics in the Senate the
senior senator from Massachusetts and the junior sen-
ator from New York do not support our effort to stop
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the abortion tidal waive. The same sad truth applies to
the celebrated Catholic governors of California and
New York. In the House we have a Jesuit Priest Con-
gressman who wears his Roman collar while casting
votes to continue the use of taxpayers' money to pay
for medicaid abortions. To my knowledge, he remains
in good standing with his religious superiors. In a
nearby state, one Catholic college invited a Senator
who was a leader of the pro-abortion forces in Con-
gress to address its graduating class last June. The
point of all this I suggest, is that the outrage of abor-
tion isn't all that disturbing to some influential Cath-
olics. That is what Jacques Maritain calls ‘kneeling to
the world.’

“There is one nun based in Chicago who travels the
country attacking me for opposing abortion. Occa-
sionally, the newspapers give her coverage which I
suggest ought to embarrass every Catholic.”

When Representative Hyde voted in 1976 to override
President Ford's veto of the 1976 enactment despite his
agreement with the veto on the appropriations aspect of
the bill (which exceeded the President's budget by $4
billion), he said (123 Cong.Rec. H11855):

“I am, nevertheless, voting to override the Presid-
ent's veto because within this legislation is a provi-
sion forbidding the use of Federal funds to pay for
abortions. In starkest terms, the potential exists of
saving some 300,000 lives which otherwise might be
destroyed with the use of taxpayers' funds. The saving
of these lives far outweighs the economic considera-
tions involved in this legislation.”

The language of the debates, the arguments made, re-
volve around the pro-life assertion that the fetus is a hu-
man life from its beginning, and that, therefore, abortion
is either never permissible, or is permissible only in the
narrowest circumstances. There was no absence, on
either side of the debate, of a sufficient knowledge of
human physiology; there were no mistaken notions
about the physical nature of the fetus. Indeed, it was the
pro-life forces which called on the discoveries of mod-
ern science to confirm if not to establish the validity of
their position. Nevertheless, the insistence that fetal life
has the inviolability accorded by all to the life of born

human beings is not genuinely argued; it is adamantly
asserted and forms the basis for much essentially reli-
gious language. There was, thus, no common ground on
which to debate the morality of abortion and to consider
in a moral or social view the kind of legislation needed
to deal with the altered constitutional position. The pro-
life legislators argued from a premise that foreclosed
discussion. The pro-choice legislators' every argument
was met with the assertion that the fetus was inviolable
human life, that there was nothing to discuss. The lan-
guage of the debates is replete with references to
“unborn children”; birth is simply a “change of ad-
dress”; the 800,000 or 1,000,000 abortions a year are re-
peatedly equated with the Holocaust; the fetus aborted
is an “inconvenient human being,” sacrificed to parental
convenience; those having abortions are said “to termin-
ate the lives of their posterity.”

*726 Yet it would not be difficult to point to consider-
able pro-life argument that counted on the evident facts
that the fetus begins in a union of living human cells
and is from nearly the first moment a potential human
being, and that its dependent existence, is, for all its de-
pendence, separate life of human quality; and to pro-life
argument that the “right to life” the affirmation that
only great reasons can justify frustrating the natural
growth into being of rational human life is separately
significant, and that the reasons advanced for funding
abortion are for the most part empty. Others argued that
federal neutrality would be represented by not subsidiz-
ing abortion, that the right to choose abortion did not
imply a right to have an abortion paid for from public
funds. Others argued that if there was a public duty it
was a duty to provide alternatives to abortion, and so to
relieve poor women of the need to resort to the always
tragic recourse of abortion.

The repeated use during the debates of “human life” ter-
minology extended at times to referring to the immortal
soul of the fetus, to invoking Herod's “slaughter of the
innocent,” and to emphasizing that the fetus is
“defenseless,” is “innocent.” Much of this language is
seen in the Roman Catholic literature already referred
to, and it implies humanity in the fetus for only rational
beings can be “innocent” in moral terms. The language
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and references are specifically religious, but, again,
much other argument was in the debates that was free of
religious reference, whether or not the debaters were
motivated by their religious convictions. Other parts of
the debates are very insistent that the issue was a moral
issue, and that the members had to, or ought to, vote
their consciences. The pro-choice debaters, in their ref-
erence to the pro-life members' positions, frequently
emphasized their respect for the pro-life members'
views and, in so doing, manifested an evidently in-
formed belief that the pro-life views were essentially re-
ligious. More broadly, the pro-life members at times
portrayed abortion as one element of the moral decay
that they saw about them in this country and against
which they sought to rouse the Congress.

The charge that the pro-life members were seeking to
impose their “morality” or their religious views on the
Congress, and on poor women, and the counter-charge
that the pro-choice members were preparing to require
taxpayers to whom abortion was morally abhorrent to
subsidize it with their taxes, resulted in frequent avow-
als by members of their religious affiliations; indeed,
members did not hesitate to instance in aid of their ar-
guments their own religious upbringing, their conduct
of their own families, and their legal and medical pro-
fessional experience with abortion. The positions of the
various churches on abortion were referred to more than
once. The pro-choice members argued that the abortion
decision was a matter of individual conscience. And
there was a recognition that in the minds of some mem-
bers their religious beliefs did not really leave them a
free vote.

The debates were often bitterly controversial, even in-
flamed; the members returned to the debate again and
again with expressed reluctance but with unabated res-
olution. The members recognized that the debates were
often emotion-charged, and much of the argument, even
read in the black and white of the Congressional Re-
cord, is deeply felt, personal in tone, and consciously
moralistic because the speaker sees no escape from the
moral issue or from its importance. The members were
plainly aware, were made aware, of the pressures exer-
ted upon them by their sense of their constituencies'

views on the issue and of the religious setting in which
the views were entertained and expressed.

The intense lobbying on both sides of the issue is reflec-
ted in the debates and made clear in the record. The
members were fully aware of it, and the not infrequent
references to the picketing, the March for Life, and the
letters from the constituencies indicate general con-
sciousness that the issue was one that had gained wide
popular attention and recognition that their votes would
be reported to their constituencies. While the overall
impression is that the *727 pro-life lobbying effort was
better centralized and more strongly presented than the
pro-choice lobbying, the pro-choice lobbying was ef-
fectively present and skillful. Remarkably, the issue cut
across party lines, so that the lobbying effort had to be
more personal than organizational in its address. To an
extent the essentially non-partisan cast that the issue as-
sumed seems to have cost the pro-choice advocates a
substantial part of the Democratic support that might
normally have been expected on a DHEW issue affect-
ing medicaid. Representative Flood's 1976 change from
opposition to support of the Hyde amendment is illus-
trative. See Annex pages 744, 750 and 764.

No measure of the effect of the lobbying is possible.
The unanswered question is whether there would have
been any abortion legislation if the pro-life group had
not used the expedient of presenting the issue as a
“rider” on the appropriation bill for 1976. The inference
from the fact that the funding restriction has survived
only as a rider for four successive years is that the ex-
pedient itself is responsible for the fund restrictions, and
not any congressional consensus on abortion, or any
fruition of effective lobbying effort. It is evident enough
that the amendments are legislation on an appropriation
bill, and that, although each side has charged the other
with hostage taking, the reality has been that the pro-life
forces have held the appropriation bills hostage until the
amendments were passed. Yet that would not have been
possible unless in one of the two bodies there was a
consensus for abortion legislation. In a sense the
amendments are enactments of the House of Represent-
atives to which the Senate has acceded, with such
amendments as it could negotiate, rather than risk the
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appropriation bills.

As pointed out earlier (supra, pages 646-648), right to
life language has found its way into a number of stat-
utes, and, in the case of the pregnancy amendment to
Title VII (Equal Employment Opportunities), 42 U.S.C.
s 2000e(k), occasioned exchanges as bitter as many of
those that occurred during the Hyde amendment de-
bates. In addition to the other enactments referred to
above, Public Law 95-444 of October 10, 1978, 92 Stat.
1067, added to the section enumerating the duties and
functions of the Civil Rights Commission the provision:

“(f) Nothing in this or any other Act shall be con-
strued as authorizing the Commission, its Advisory
Committees, or any person under its supervision or
control to appraise, or to study and collect informa-
tion about, laws and policies of the Federal Govern-
ment, or any other governmental authority in the
United States, with respect to abortion.”

The Commission had issued a report in 1975 on The
Constitutional Aspects of the Right to Limit Childbear-
ing which argued against legislation aimed at narrowing
the effect of Roe v. Wade.

E

What ultimately emerges from the facts found in parts
XII through XIV is that the major religions whose
views were presented all regard abortion as presenting
religiously framed questions of moral right, moral duty
and conscience, that they are in disagreement on the ap-
propriate rules of conduct but in agreement that abor-
tion is a morally grave undertaking in any circum-
stances, and that their sharpest disagreement concerns
the role of civil government. In this period, the record
indicates, only the Roman Catholic Church, among the
institutional religions, has sought to secure the enact-
ment of legislation that would forbid abortion, has or-
ganized educational and lobbying efforts to that end,
and acted to mobilize popular support for its legislative
goals. The principal effort, to persuade Congress to pass
a human life amendment for submission to the states,
has failed completely to date. That the efforts of the Ro-

man Catholic clergy and laity have produced the Hyde-
Conte amendment of 1976 and its successors cannot be
found as a fact, but it is more likely than not that those
efforts have been a factor that cannot be eliminated
from the chain of causation. In any event the pro-life ef-
fort, of which the organized Roman Catholic effort has
been the most active component, has made use of the
political*728 process, and played a significant part in
bringing about congressional legislation on the subject.

XV

A

[1] 1. The Secretary argues that the action should be
dismissed because there is no justiciable controversy:
the plaintiffs have no standing since the states adminis-
ter the Title XIX programs and are free to do so whether
the federal government reimburses them or not, and
here the Congress has simply failed to appropriate
funds, a non-action that does not give rise to a cogniz-
able injury; the injury to plaintiffs flows from the fail-
ures of the states of their residence to act, and if the
states' failures trace to the federal government's failure
to appropriate funds, then it is the states, not plaintiffs,
who are injured.

It must be doubted that the question remains open; the
Supreme Court's remand was to reconsider the decision
in light of Maher, Beal, and Poelker ; the terms of the
remand rather confirm the existence here of jurisdiction
over a justiciable controversy than suggest a re-
examination of the point. What was decided earlier (421
F.Supp. 533, 537-539) answers the Secretary's points. In
addition the challenged enactments have been held in
some cases to modify Title XIX and, in consequence,
the obligations of the states under their Title XIX plans.
See Preterm, Inc., supra, pages 650-651; Reproductive
Health Services v. Walsh, supra, page 651; Zbaraz v.
Quern, supra, page 651; Committee to Defend Repro-
ductive Rights v. Myers, supra, page 651. The evidence
in the case demonstrates that plaintiffs have been denied
abortions in cases in which abortion is medically appro-
priate because physicians have found themselves unable
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to certify the cases under the Hyde amendment stand-
ards; such certificates, if given, would come under re-
view in DHEW audit of reimbursement data, and they
could give rise to fraud investigations of providers if the
DHEW saw reason to question a provider's good faith in
making the certificate. Moreover, the Hyde amendment
has precipitated changes in state law and Title XIX
plans that depend for their validity on the validity of the
challenged amendments. See pages 648, et seq., supra.

To the extent that the Hyde-Conte Amendment and its
successors are held to modify Title XIX they are
“legislation,” despite the implicit transgression of the
rules of parliamentary procedure of House and Senate,
Andrus v. Sierra Club, 1979, 442 U.S. 347, 357-361, 99
S.Ct. 2335, 2341-2343, 60 L.Ed.2d 943; they are legis-
lation directly affecting the rights of members of the
plaintiff classes. That the funding restrictions are
“legislation” even in the Secretary's view is clear from
the circumstance that he adopted informal regulations
under the 1976 enactment, and formal regulations under
the 1977 enactment; indeed, the latter enactment direc-
ted:

“The Secretary shall promptly issue regulations and
establish procedures to ensure that the provisions of
this section are rigorously enforced.”

He did so. See, supra, pages 644, 661, 661-662; Annex,
pages 836-837.

[2] 2. The Secretary argues the case is not justiciable
because a congressional failure to appropriate funds
presents only a political question, and that, for that reas-
on, the issue is not one within judicial competence. The
point's substance was dealt with in the earlier Memor-
andum, it must surely have been prominently presented
to the Supreme Court, and yet the Court evidently re-
manded the case for consideration on the merits. See
Califano v. McRae, 1977, 433 U.S. 916, 97 S.Ct. 2993,
53 L.Ed.2d 1103.

[3] No doubt an appropriation act must precede the final
act of drawing money from the federal treasury; the ar-
gument that the Secretary seeks to press from article 1,
section 9, clause 7, however, is without merit. First, in

practical reality the language of each of the challenged
enactments (a) relates to the “use” of concurrently ap-
propriated funds, and the present actions challenge the
validity of the restriction upon the use of appropriated
funds; (b) to *729 the extent that the enactments
achieved their purpose, they increased the Title XIX
medicaid expenditures from the appropriation, as the
Congress understood (see Annex, passim ); and (c) the
enactments classified abortions, and confirmed the pro-
priety of using appropriated funds for abortions (and
certain somewhat similar procedures) in certain of the
classes of cases. Second, to repeat, the enactments are
legislative in content. See United States v. Dickerson,
1940, 310 U.S. 554, 60 S.Ct. 1034, 84 L.Ed. 1356, the
Congress realized it, passed by their own points of or-
der, and consciously legislated on an appropriation bill.
See Annex, passim, and, for example, pages 748-749,
772-773, 797. Representative Hyde spoke of the Octo-
ber 12, 1979, enactment as “the only vehicle to stop the
killing is an appropriation bill.” (Annex p. 838. As the
Secretary points out (Defendant's Post Trial Memor-
andum pp. 22-23 fn.18) the purpose of the enactments
was to change the administrative practice of providing
funding for legal abortions. Third, the argument that, in
order to avoid trenching on the congressional power of
appropriation, a constitutional wrong to citizens must be
held to be irremediable if the wrong takes the form of a
deliberate congressional failure to appropriate funds, is
unanswerably self-refuting; it is excluded by the nature
of constitutional government. E. g., Califano v.
Wescott, 1979, 443 U.S. 76, 99 S.Ct. 2655, 61 L.Ed.2d
382.

The cases relied on by the Secretary do not support the
argument made. Hart v. United States, 1886, 118 U.S.
62, 6 S.Ct. 961, 30 L.Ed. 96, held simply that Congress
was competent to decide, as it did, by a joint resolution
enacted in 1867, that the United States would not, until
Congress otherwise ordered, pay debts it incurred be-
fore April 13, 1861, to merchants who thereafter “in any
manner sustained, the late rebellion” and that a presid-
ential pardon, granted earlier in 1865, although it re-
lieved the merchant of liabilities to the United States for
disloyal acts, would not have authorized payment of the
debt even if the 1867 resolution had not explicitly
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stated, as it did, that no pardon theretofore granted
should authorize payment until the resolution was modi-
fied or repealed; Hart, simply, said that the United
States could decline to waive its immunity to suit as
against those who had supported the “rebellion.”
Knote v. United States, 1877, 95 U.S. 149, 24 L.Ed.
442, similarly, had earlier held that President Johnson's
general pardon and amnesty of December 25, 1868, did
not raise an implied contract on the part of the United
States to pay compensation for property it had con-
demned, and sold on the ground of Knote's treason, the
proceeds of the sale having been paid into the treasury;
had the money still been in the registry of the condem-
nation court, Knote's 1868 pardon would have entitled
him to it; to sue in the Court of Claims, however, he
would have to show an implied contract to pay or else
some act of Congress authorizing payment from the
Treasury an appropriation. Austin v. United States,
1894, 155 U.S. 417, 15 S.Ct. 167, 39 L.Ed. 206, also
held that it is for Congress to say when and for what
causes the United States may be sued in the Court of
Claims. Cincinnati Soap Co. v. United States, 1937, 301
U.S. 308, 57 S.Ct. 764, 81 L.Ed. 1122, held that the
Revenue Act of 1934, imposing an excise tax on the
first domestic processing of coconut oil, could validly
provide that the tax collected on coconut oil of Philip-
pine origin should be set aside for and paid over to the
Philippine treasury so long as the Philippine govern-
ment did not subsidize producers of the oil; the court re-
jected the argument that turning the tax proceeds over to
the territorial treasury was not an apt “appropriation” of
public funds; Congress had established the territorial
government and could assume the tax proceeds would
be applied to public purposes. United States v. Dicker-
son, supra, held that an amendment appended to an ap-
propriation for the Rural Electrification Administration,
in the form “no part of any appropriation contained in
this or any other Act for the fiscal year . . . shall be
available for the payment” of any re-enlistment allow-
ance “notwithstanding . . . ss 9 and 10” of the Act of
June 10, 1922, was not simply a restriction on *730
payment that left the old Section 9 re-enlistment allow-
ance in force but was, and was intended to be, a provi-
sion suspending the operation of old Section 9 for one
year; the Court met the argument that the plain words

used did not suspend Section 9 by saying (310 U.S. at
562-563, 60 S.Ct. at 1038):

“It is sufficient answer to deny that such words when
used in an appropriation bill are words of art or have
a settled meaning.”

The actions do not seek to require the Secretary to ig-
nore 31 U.S.C. s 628 by applying Title XIX appropri-
ations to any object other than those for which they
were made, that is, reimbursement under Title XIX
plans of the necessary medical expenses of poor wo-
men, free of invalid limitations. Cf. Califano v. West-
cott, supra. Reeside v. Walker, 1850, 52 U.S. (11 How.)
272, 13 L.Ed. 693, does not support the argument made
from the nature of the Secretary's duty with respect to
appropriations; the United States there sued a postal
contractor on his account, he counterclaimed, and a jury
found that he owed nothing but that the government
owed him $188,000; although under the local practice
of the time no judgment award had been made against
the United States, the defendant sought an order direct-
ing the Secretary of the Treasury to enter the debt on his
accounts and to pay it; the Court pointed out that the
case was not one for mandamus, and went on (at page
290):

“It is well settled, too, that no action of any kind
can be sustained against the government itself, for
any supposed debt, unless by its own consent, under
some special statute allowing it, which is not preten-
ded to exist here. (Citation omitted.)

“The sovereignty of the government not only pro-
tects it against suits directly, but against judgments
even for cost, when it fails in prosecutions.”

The Secretary appears not to recognize that there was
no difficulty in giving full and fair effect to the prelim-
inary injunction issued at an early stage in this cause,
and in effect until August 1977. See Califano v. West-
cott, supra, 99 S.Ct. at 2659-60 (form of order).

Lovett v. United States, 1946, 328 U.S. 303, 66 S.Ct.
1073, 90 L.Ed. 1252, is no less in point because it was,
of course, a very easy case; the addition to the restric-
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tion on the use of the appropriated funds to pay com-
pensation to plaintiffs of the derisory “unless . . . such
person has been appointed by the President, by and with
the advice and consent of the Senate,” or has served as a
juror or in the armed forces, and the background of the
enactment did not make it anything more or less than a
direct and clear prohibition of the use of appropriated
funds to pay the plaintiffs' compensation after Novem-
ber 15, 1943; on the Secretary's theory it was the
paradigmatic, double underlined failure to appropriate
funds. That it was simply that did not protect it from ju-
dicial scrutiny, nor result in denying the plaintiffs a
remedy: faced with the argument founded on the con-
gressional control of appropriations the Court promptly
rejected it, holding that the purpose of the statute was
not merely to cut off plaintiffs' compensation through
regular disbursing channels but permanently to bar them
from government service, and that the issue of whether
it was constitutional was justiciable. So here, it is the
invalidity of the restriction, invalidity allegedly flowing
from the operative consequences of the restriction for
the people whose interests it affects, that is the gist of
plaintiffs' claims and the basis of justiciability.

[4] The claims put forward by plaintiffs are peculiarly
for courts to determine. What the Supreme Court said
concerning legislative competence to deal with the
policy issues affecting the funding of non-therapeutic
abortions ( Beal, 432 U.S. at 448, fn.15, 97 S.Ct. at
2373, fn.15, Maher, 432 U.S. at 479-480, 97 S.Ct. at
2385-2386) did not signify that legislative bodies had
the power to determine the validity of their own laws by
framing them as funding laws. For the Secretary to ar-
gue that “there are no judicially discoverable and man-
ageable *731 standards that the court can apply for de-
termining what political balance should have been
struck between policy considerations, conflicting in-
terests and the other myriad factors to be taken into ac-
count” (Defendant's Post Trial Memorandum, p. 31),
may be correct and may suggest that, therefore, there
can be no legislative standards in this field; the inquiry
here is not what is wise policy, but whether the Con-
gress has or has not adopted a policy which, wise or un-
wise, the law forbids. The Secretary's argument ignores
the lesson taught by Roe v. Wade, Doe v. Bolton, the

Maher, Beal and Poelker cases, and not less than six
other cases in which the Supreme Court has dealt with
the abortion issue in one or another of its aspects. It is
the inescapable responsibility of the judiciary, state and
federal, to determine whether or not legislation trans-
gresses the constitutional limits on legislation, and to
interpret legislation. That is intrinsic to the separation of
powers.

[5] 3. The Secretary argues that the actions should be
dismissed because the states are indispensably neces-
sary parties and have not been joined in the action. The
contention is without merit, as a host of cases, most re-
cently Califano v. Wescott, supra, demonstrates. The
case is concerned with the meaning and validity of the
annual funding restrictions as they affect the poor wo-
men and the medicaid providers concerned with legal
abortion. The plaintiffs' evident and reasonable expecta-
tion is that, if what they see as the illegal incubus of the
Hyde-Conte amendment and its successors ought in law
to be and is removed, the medicaid responsibilities of
the states under Title XIX will be appropriately dis-
charged.

B

A glance at the Annex will show that pro-life advocates
in Congress were of the view that Maher, Beal and
Poelker settled the constitutional questions involved in
the Hyde-Conte type of amendment, and that the pro-
choice advocates argued that the constitutional question,
if settled by Maher, Beal and Poelker, did not decide the
policy issues that were before the Congress. The basic
questions in the case concern issues cognate to those in
Maher, Beal and Poelker, and require review of those
cases.

The series of enactments involved is directed to redu-
cing the number of abortions performed in the United
States by excluding from medicaid coverage all abor-
tions except those described in the enactments. As
nearly as can be determined the effect of the 1977 en-
actment for the period February 14, 1978, to December
31, 1978, was to reduce the rate of medicaid funded
abortions by over 95%. The legislative history estab-
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lishes that the riders were not enacted to encourage nor-
mal childbirth but to end abortion, so far as that could
be done by limiting medicaid coverage, because it was a
moral evil. The national policy, to the extent formu-
lated, encourages family planning, 42 U.S.C. ss 300, et
seq., 300a-21, et seq., 1396d(a)(4), excludes use of
abortion as a family planning method, 42 U.S.C. s
300a-6 and establishes safeguards against involving
health service personnel and recipients of family plan-
ning assistance in violation of their religious beliefs, 42
U.S.C. ss 300a-7, 300a-8. The legislative history
demonstrates conscious rejection by the Congress of
any provision for therapeutic abortion as a procedure to
deal with the array of the principal maternal and fetal
health considerations presented during the debates.

1. Title XIX, the structural provisions of which are out-
lined above (pages 639-641), is intended to provide
medical care for the needy; the state plans of medical
assistance must include reasonable standards for de-
termining eligibility need and the extent of medical as-
sistance necessary medical care. 42 U.S.C. s 1396a(17).
Those standards must be consistent with the objectives
of Title XIX, the first-stated purpose of which is to ap-
propriate sufficient funds each year to enable each state,
as far as practicable under the conditions in each state,
“to furnish . . . medical assistance” to AFDC families
and certain others “whose income and resources are in-
sufficient to meet the costs of necessary *732 medical
services.” 42 U.S.C. ss 1396, 1396a(a) (10)(B), (C)(i),
(13), 1396d(a). The state plan must provide the safe-
guards needed to assure that eligibility for care and ser-
vices will be determined and such care and services
provided in a manner consistent with simplicity of ad-
ministration “and the best interests of the recipients.” 42
U.S.C. s 1396a(a)(19). Certainly, as Preterm observed,
Section 1396 identifies the needy, but it also identifies
the relevant need “the costs of necessary medical ser-
vices” which it is a primary object of the act to fund.
There are, indeed, categories of medical service that
need not be covered Section 1396d(a) (1)-(17), read
with Section 1396a(a)(13)(B), (C)) is explicit. But in
the case of AFDC recipients the state plan, under 42
C.F.R. s 440.210, must specify that at a minimum cat-
egorically needy recipients are provided the services as

specified in ss 440.10-440.50. These include “inpatient
hospital services” that are ordinarily furnished in a hos-
pital for the care and treatment of an inpatient under the
direction of a physician and that are furnished in an in-
stitution that is maintained primarily for the care and
treatment of patients with disorders other than tubercu-
losis or mental diseases, is a licensed institution, meets
medicare requirements and has a utilization review plan
applicable to medicaid patients. 42 C.F.R. s 440.10. The
mandatory physician's services whether furnished in of-
fice, home, hospital or elsewhere means services
provided within the scope of practice of medicine or os-
teopathy as defined by state law by or under the person-
al supervision of an individual licensed to practice
medicine or osteopathy. Under 42 C.F.R. s 440.230(b)
and (c)(1) each service must be sufficient in amount,
duration and scope reasonably to achieve its purpose,
and the medicaid agency may not deny or reduce the
amount, duration or scope of a service required to be
provided for the categorically needy or the medically
needy “solely because of the diagnosis, type of illness,
or condition.” Medical and hospital service and care are
specific to human health needs. Prenatal and obstetrical
care are obvious kinds of customary medical care
provided under medicaid, and abortions were covered
under medicaid until the Hyde-Conte amendment be-
came effective. Apart from the effect of that amend-
ment, the cases have with one exception concluded that
state plans must include provision for “medically neces-
sary” abortions. See supra pages 649-650, 651,
651-652. No reason can be perceived for excluding
therapeutic abortions from medicaid coverage after Roe
v. Wade and Doe v. Bolton, even if it were thought that
the first and second trimester right of the pregnant wo-
man included choice of abortion for reasons, like those
enumerated in Roe v. Wade, 410 U.S. at 153, 93 S.Ct. at
726 (quoted supra page 662), and in Doe v. Bolton, 410
U.S. at 192, 93 S.Ct. at 747 (quoted supra page 662),
not all of which were immediately within “the scope of
practice of medicine,” or called for inpatient hospital
services ordinarily furnished in a hospital for the care
and treatment of an inpatient. But in any case, the
“Hyde amendments” of 1977, 1978 and 1979 make
clear the congressional recognition that abortion ser-
vices are covered medical services; the Congress was
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concerned only with drastically limiting the circum-
stances in which the abortions would be within medi-
caid.

[6] Plaintiffs argue that the only legal effect of the
“Hyde amendments” is to withhold federal matching
funds for certain classes of abortions without relieving
the states of the duty to include in their plans provision
for all medically necessary health care, including provi-
sion for medically necessary abortions. However, the
analysis in Preterm, Inc. v. Dukakis, discussed, supra,
pages 650-651, is persuasive that the 1977 amendment
and its 1978 reenactment must be read as amending
Title XIX substantively (591 F.2d at 128-133), the court
in Zbaraz v. Quern agreed (596 F.2d at 199 to 202), and
the amendments have been so administered. Concern
that such a continuing duty would be imposed on the
states has induced Representative Bauman to introduce
an amendment on the subject to the bill that would add
a new section to Title *733 XIX (Child Health Assur-
ance Program); Mr. Bauman's amendment would add a
Section 1914 to Title XIX (to follow 42 U.S.C. s 1396k
), providing that none of the funds “authorized to be ap-
propriated” under Title XIX should be used to perform
abortions except where the life of the mother would be
endangered if the fetus were carried to term: “Provided
however, That nothing in this title shall be construed to
require any State funds to be used to pay for an abor-
tion.” 125 Cong.Rec. (96th Cong., 1st Sess.) H 11770
(December 11, 1979). The amendment was adopted (H
11776).

[7] 2. Plaintiffs contend that the Congress could not val-
idly discontinue medicaid coverage of those medically
necessary abortions that are not included in the classes
of cases for which Congress has continued medicaid
coverage, that is, where the pregnancy would endanger
the pregnant woman's life if the fetus were carried to
term, where severe and long-lasting physical health
damage would result if the fetus were carried to term, in
the cases of victims of rape and incest, in the cases of
ectopic pregnancies, and to prevent implantation of the
fertilized ovum. The questions related to the validity of
the enactments must be analyzed in terms of accepting
that, as the Court said in Maher v. Roe, 432 U.S. at 475,

97 S.Ct. at 2383, that case marks no retreat from Roe v.
Wade, or the cases applying it. Roe v. Wade found that
a pregnant woman's right to decide whether or not to
terminate her pregnancy is a right founded in the Four-
teenth Amendment's concept of personal liberty and re-
strictions upon state action or in the Ninth Amendment's
reservation of rights to the people; it is a “fundamental
right,” a “constitutionally protected liberty interest,”
Maher v. Roe, 432 U.S. at 474, 476, 97 S.Ct. at 2384.
Roe v. Wade was not limited to ending criminal liability
for abortions before viability. The right it defined may
not be subjected to a requirement of spousal consent, or,
if the pregnant woman is a minor, to a requirement of
parental consent, Planned Parenthood of Central Mis-
souri v. Danforth, 1976, 428 U.S. 52, 96 S.Ct. 2831, 49
L.Ed.2d 788, and, while a requirement affecting legal
abortion is not unconstitutional unless it unduly burdens
the right to seek an abortion, Bellotti v. Baird, 1976,
428 U.S. 132, 147, 96 S.Ct. 2857, 2866, 49 L.Ed.2d
844; Maher v. Roe, 432 U.S. at 473, 97 S.Ct. at 2382, if
such a burden is imposed upon access to legal abortion
services, the statute imposing it is invalid. Bellotti v.
Baird, 1979, 443 U.S. 622, 642, 655, 99 S.Ct. 3035,
3048, 3054, 61 L.Ed.2d 797. A pregnant woman does
not, however, have an absolute constitutional right to an
abortion on her demand. Doe v. Bolton, 410 U.S. at
189, 93 S.Ct. at 746, and (concurring opinion) 410 U.S.
at 208, 93 S.Ct. at 755.

(a) Beal v. Doe, supra, reached the Supreme Court as a
case in which respondents contended that Title XIX re-
quired Pennsylvania's medicaid program to cover
“nontherapeutic abortions.” The state's plan did cover
those abortions that physicians certified as “medically
necessary,” a standard met by documentary evidence
that “continuance of the pregnancy may threaten the
health of the mother,” or that “an infant may be born
with incapacitating physical deformity or mental defi-
ciency,” or that continuance of a pregnancy resulting
from proved statutory or forcible rape or incest “may
constitute a threat to the mental or physical health of a
patient.” The Court held that Title XIX did not require
the state's medicaid program to find all abortions per-
missible under state law, noting, however, that “serious
statutory questions might be presented if a state Medi-
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caid plan excluded necessary medical treatment from its
coverage.” The Court stated that the Court had been ad-
vised during oral argument that the state's definition of
medical necessity was broad enough to encompass the
factors in the Bolton definition (410 U.S. at 192, 93
S.Ct. at 747), quoted supra page 662. To the argument
that exclusion of nontherapeutic abortions from cover-
age was unreasonable on health and economic grounds
the Court answered that the exclusion was not unreason-
able, given the state's valid and important interest in en-
couraging normal childbirth in protecting the potential-
ity of human life; that interest *734 of the state alone
does not justify “unduly burdensome state interference
with the woman's constitutionally protected privacy in-
terest” until approximately the third trimester. The
Court made clear that the state, although not required to
do so, was free to cover nontherapeutic abortions. The
Court left open the validity under Title XIX of the re-
quirement that two additional physicians concur in the
attending physician's certificate of medical necessity.

Maher v. Roe, supra, considered “whether the Constitu-
tion requires a participating State to pay for nonthera-
peutic abortions when it pays for childbirth.” Connecti-
cut's Welfare Department regulations limited funding to
first trimester abortions that in the attending physician's
opinion were “medically necessary.” That term was
defined as including “psychiatric necessity.” The pro-
vider was required to obtain authorization beforehand
by submitting, inter alia, the physician's certificate of
medical necessity. The plaintiffs had been unable to ob-
tain such certificates. It was held below that Title XIX
allowed but did not require state funding of nonthera-
peutic abortions and that, although there was no consti-
tutional right to a state-financed abortion, the equal pro-
tection clause forbade the exclusion of nontherapeutic
abortions from a program that generally subsidized the
expenses of pregnancy and childbirth, and that, having
no justification in any state interest, the exclusion in-
fringed upon a fundamental interest of the plaintiffs.
The Court observed that although the states are not con-
stitutionally obligated to pay pregnancy related or any
other medical expenses of indigents they are subject to
constitutional limitations on the manner of dispensing
any medical benefits that they undertake to provide in

alleviation of some of the hardships of poverty. The
challenge to Connecticut's funding childbirth but not
nontherapeutic abortion, the Court said, presents an
equal protection argument that required the Court to
consider whether the legislation either operated to dis-
advantage a suspect class, or impinged upon a funda-
mental right explicitly or implicitly protected by the
Constitution (both of which alternatives evoke strict ju-
dicial scrutiny); and if neither alternative applies, the le-
gislation must be examined to determine whether it ra-
tionally furthers some legitimate, articulated state pur-
pose, and therefore does not invidiously discriminate.
No suspect class was found, for financial need alone
does not identify a class, and, in a sense, every denial of
welfare to an indigent creates a wealth classification.
Roe v. Wade, the Court said, “protects the woman from
unduly burdensome interference with her freedom to de-
cide whether to terminate her pregnancy,” but it implies
no limitation on the state's authority to make a value
judgment favoring childbirth over abortion. Since Con-
necticut has added no disadvantage to the lot of the in-
digent woman desiring an abortion by making childbirth
the more attractive alternative, no impingement on the
fundamental right is present. That the state may not
constitutionally prohibit or substantially restrict an
activity does not imply that it may not encourage an al-
ternative activity childbirth. Applying the less demand-
ing test of rationality, the Court found that the state's
unquestionable “ ‘strong and legitimate interest in en-
couraging normal childbirth’ ” is rationally furthered by
its assuming the medical costs of childbirth; the state's
interest “in encouraging normal childbirth” exceeds the
minimal level of furnishing a “ ‘reasonable basis' ” for
the classification. The Court also sustained the require-
ment of obtaining prior authorization for the procedure,
based on a showing of medical necessity, on the ground
that the procedure terminated a potential human life,
and so was distinguishable from other medical proced-
ures for which no advance authorization was required.

Poelker v. Doe, supra, considered the validity of an ex-
ecutive directive prohibiting the performance of abor-
tions in two St. Louis municipal hospitals except when
there was a threat of grave physiological injury or death
to the pregnant woman. Agreeing that the constitutional
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question presented by the plaintiff, refused a nonthera-
peutic abortion at one of the municipal *735 hospitals,
was identical in principle with that presented by a state's
refusal to provide medicaid benefits for abortions while
providing them for childbirth, the Court found no con-
stitutional violation in the city's election, as a policy
choice, to provide publicly financed hospital services
for childbirth without providing corresponding services
for nontherapeutic abortion. The Court said (432 U.S. at
521, 97 S.Ct. at 2392):

“We merely hold, for the reasons stated in Maher,
that the Constitution does not forbid a State or city,
pursuant to democratic processes, from expressing a
preference for normal childbirth as St. Louis has
done.” (Footnote omitted.)

All three decisions considered the cases as presenting
claims that nontherapeutic abortions must be funded if
pregnancy and childbirth care are funded. In each case
the Court emphasized the reasonableness and constitu-
tionality of the state's and city's action “in encouraging
normal childbirth” ( Beal, 432 U.S. at 446, 97 S.Ct. at
2371, Maher at 478, 479, 97 S.Ct. at 2385), and in
“expressing a preference for normal childbirth.” Beal
treats nontherapeutic abortion as an “unnecessary ”
medical service in the perspective of Title XIX (id. at
445, 97 S.Ct. at 2371), that is, a medical service that be-
comes “needed” only after and if the election to abort
has been made, and is not “necessary” if normal child-
birth is chosen. The Court is explicit that the state's in-
terest does not until the third trimester become suffi-
ciently compelling “to justify unduly burdensome state
interference with the woman's constitutionally protected
privacy interest” ( Beal, id. at 446, 97 S.Ct. at 2371),
and that the pregnant woman is constitutionally protec-
ted “from unduly burdensome interference with her
freedom to decide whether to terminate her pregnancy”
( Maher, id. at 474, 97 S.Ct. at 2382).

[8][9] The ultimate common holding of the three cases,
then, is (a) that funding normal childbirth does not un-
duly burden women's constitutionally protected funda-
mental right to choose whether or not to terminate a
pregnancy, and (b) that nontherapeutic abortion is an
unnecessary medical service that may be withheld, not-

withstanding that childbirth is funded, because it is
reasonable to encourage the birth of the potential life in
which the state has an interest. The Court does not say
that to fund childbirth and deny funding for nonthera-
peutic abortion does not influence the pregnant woman's
choice between the alternatives. The decisions assume
that the state action does influence the decision, and
that, as between normal childbirth and nontherapeutic
abortion, the state need not be neutral, and hold that the
state has not interfered with, or burdened, or put
obstacles in the way of the protected decision to seek a
nontherapeutic abortion by failing to fund such abor-
tions, nor discriminate against the woman seeking an
abortion by funding childbirth.

The trio of cases signalizes the Court's conclusion that
the state has no interest in encouraging or facilitating
nontherapeutic abortions by providing unnecessary
medical services.

(b) Parts IV through X above (pages 661-689) set out
the background of the medical management of pregnan-
cies, the standards by which the medical profession
guides its practices, and the very wide gap between the
circumstances in which the medical profession finds
abortion a “medically necessary” procedure and the few
types of cases in which the profession could certify un-
der the successive “Hyde amendment” standards (see
particularly pages 671-672 supra ); Part IX shows the
very special medical risks and disabilities of the young-
er teenage woman who becomes pregnant; Part VI em-
phasizes the medical relevancy of poverty itself, and of
the unwantedness of the pregnancy, and Part VII, the
problems connecting pregnancy and mental health; and
Part X shows the special factors affecting victims of
rape and incest. These Parts are summarized in part in
Part XI at pages 689-690. That abortion has become a
dimension of the country's social structure and legal or-
der is evident from Parts I and III, pages 634 to 639,
648 to 653 and 657 to 659.

*736 The evidence requires the finding that by the pro-
fessional standards of modern medicine adequate and
timely treatment of pregnancy includes recourse to
abortion, and particularly abortion in the early weeks of
gestation when the risk of mortality is lowest, and is
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well below maternal mortality in childbirth; that the
abortion procedure is a means of safeguarding the
health of the pregnant woman from exposure to serious
impairment, and to avert unacceptably high risks of
death; and that the “life endangerment” and “severe and
long-lasting physical health damage” standards do not
include but exclude the greater part of the cases in
which the profession would recommend abortion as
medically necessary procedure to safeguard the preg-
nant woman's health. The evidence requires the finding
that the endangerment of the mental health of the preg-
nant woman, due to or aggravated by pregnancy, can
reach a degree that in professional medical judgment
makes abortion medically necessary in the sense of Doe
v. Bolton, supra, 410 U.S. at 192, 93 S.Ct. at 747. The
evidence justifies the conclusion that pregnancy among
younger teenagers, and the constellation of special
health problems pregnancy involves for them, make
abortion medically necessary over a broader range of in-
stances than in the case of women in their twenties. The
evidence warrants the finding that poverty entrains en-
hanced health risks, nutritional deficiencies, and limita-
tions on access to health care that make the incidence of
medically necessary abortion markedly higher among
the poor than among those who have the means to main-
tain well-nourished life and regular health care. Un-
wantedness itself is a factor deranging the management
of pregnancy, and aggravating the risks from otherwise
controllable complications. The evidence shows further
that the professional standards of modern medicine ac-
cept that grave fetal defect, determined early in preg-
nancy with a high degree of probability, may make
abortion medically necessary in the judgment of a large
part of the medical profession.

A substantial part of the medical profession, the evid-
ence makes clear, will not, in principle, perform abor-
tions, other than indirect abortions, and, possibly in
cases of crisis intervention by abortion where the preg-
nant woman's life is threatened. The evidence does not
afford a basis for a conclusion that, if the point of prin-
ciple that influences their practice could be eliminated
from the medical evaluation, physicians in this group
would disagree that from a therapeutic viewpoint abor-
tion would be medically necessary to preserve the preg-

nant woman's health in significant classes of cases fall-
ing outside the classes delineated in the successive
“Hyde amendments.”

(c) The medicaid legislation expresses the concern of
nation and state with health, and with providing health
care for the categorically needy and the medically
needy. Roe v. Wade and Doe v. Bolton defined the
pregnant woman's fundamental right of decision largely
in terms of the medically warranted abortion as a pro-
tected alternative to childbirth. Colautti v. Franklin,
1979, 439 U.S. 379, 400, 99 S.Ct. 675, 688, 58 L.Ed.2d
596, reflects, it would seem, that primacy of concern is
for the woman's life and health. It is the state's concern
for the health of the pregnant woman, not its interest in
bringing the fetus to birth, that justifies state regulation
of abortion procedure in the second trimester “in ways
that are reasonably related to maternal health” ( Roe v.
Wade, supra, 410 U.S. at 164, 93 S.Ct. at 732), and con-
cern for the woman's health justifies the state in prosec-
uting a non-physician who performed an abortion in the
first trimester. Connecticut v. Menillo, 1975, 423 U.S.
9, 11, 96 S.Ct. 170, 171, 46 L.Ed.2d 152. On the other
hand, Beal, Maher and Poelker read as cases in which
there was no health care need for an abortion.

The “Hyde amendments” would deny necessary medical
care to indigent women in specific need of such care be-
cause of medical conditions affecting their pregnancy,
where the condition, in their attending physicians' judg-
ments, calls for abortion as the appropriate and medic-
ally necessary procedure. At that point the impact of the
“Hyde amendments” is not to influence the *737 preg-
nant woman toward normal childbirth, for that is not
medically possible, but to frustrate her making, in con-
sultation with her physician and for medical reasons,
that “abortion decision . . . that must be left to the med-
ical judgment of the pregnant woman's attending physi-
cian” in the first trimester, and which, in the second tri-
mester, can be affected only in ways reasonably related
to maternal health. Roe v. Wade, supra, 410 U.S. at 164,
93 S.Ct. at 732.

[10] Medicaid is directly involved. The concern of
medicaid is with the problem pregnancy that, as such,
requires medical treatment, and, as that treatment passes
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the diagnostic stage, has resulted in an “appropriate
medical judgment, for the preservation of the life or
health of the mother,” Roe v. Wade, 410 U.S. at 165, 93
S.Ct. at 732, that abortion is medically necessary. To
overrule the medical judgment, central as medical judg-
ment is to the entire medicaid system, and withdraw
medical care at that point because the medically recom-
mended course prefers the health of the pregnant wo-
man over the fetal life is an unduly burdensome inter-
ference with the pregnant woman's freedom to decide to
terminate her pregnancy when appropriate concern for
her health makes that course medically necessary. To
deny the appropriate medical assistance to the patient in
need of medical assistance and remit her to a less appro-
priate medical course and abandonment of her funda-
mental right of choice, or else to resignation of medi-
caid benefits, is not called for by Maher v. Roe and is
forbidden by the principle it reaffirms.

[11] The medicaid eligible woman who is pregnant has
a statutory entitlement to medical assistance, and, if her
pregnancy becomes a problem pregnancy, her entitle-
ment extends to receiving the medical treatment appro-
priate to her medical problem, the treatment which is re-
commended by her attending physician's judgment. Cf.
Doe v. Bolton, supra, 410 U.S. at 198-200, 93 S.Ct. at
750-751 (two-doctor concurrence); United States v.
Vuitch, 1971, 402 U.S. 62, 70-71, 91 S.Ct. 1294,
1298-99, 28 L.Ed.2d 601 (criminal responsibility).
Since the recommended abortion is medically necessary
to safeguard the pregnant woman's health, and her basic
statutory entitlement is to appropriate medical assist-
ance, the disentitlement to medicaid assistance impinges
directly on the woman's right to decide, in consultation
with her physician and in reliance on his judgment, to
terminate her pregnancy in order to preserve her health.
The interests of the state and the federal government for
in medicaid their interests are united their interests in
the fetus and in preserving it are not sufficient, weighed
in the balance with the woman's threatened health, to
justify withdrawing medical assistance unless the wo-
man consents to assume the risks to her health and es-
says to carry the fetus to term. That is plainly the case
in the first and second trimesters, and scarcely less so in
the extremely rare third trimester case. It is not neces-

sary to go farther and consider whether the evidently
dominant purpose of the enactments, as disclosed in the
debates, is so directed to preventing exercise of the wo-
man's constitutional right, and so clearly seeks to prefer
the life of the fetus over the health of the pregnant wo-
man, neither of which would be a licit purpose, that the
statutory purpose of itself, precludes reliance on any
other legitimizing legislative interest that might exist.
But, as noted earlier, there is no federal policy of en-
couraging unwanted childbirth among the poor; to the
extent that there is a settled federal policy, it is to pro-
mote family planning. See 42 U.S.C. ss 300, et seq.,
300a-21, et seq., 602(a)(15). The relevance of the wo-
man's poverty is that medicaid is her health care reli-
ance, and when she is excluded from receiving under
medicaid the therapeutic abortion that is to her a medic-
al necessity, there can be no assurance that she will re-
ceive the medically necessary abortion elsewhere. She
is effectively denied assurance of a basic necessity of
life ( Memorial Hospital v. Maricopa, 1974, 415 U.S.
250, 259, 94 S.Ct. 1076, 1082, 39 L.Ed.2d 306) because
of her medically advised decision. The evidence sup-
ports the inference that an undetermined but substantial
percentage of women *738 denied medically necessary
abortions under medicaid carry the fetuses to term, or
obtain illegal abortions with some incidence of serious
complications if not death, or, after a delay that in-
creases their mortality risk measurably, do obtain legal
abortions. Without justification in a countervailing le-
gislative interest, the women's exercise of the right to a
medically necessary service is denied them.

[12] (d) The enactments clearly operate to the disad-
vantage of one suspect class, that is to the disadvantage
of the statutory class of adolescents at a high risk of
pregnancy defined in 42 U.S.C. s 300a-21(a), (quoted in
footnote 74), and particularly those seventeen and under
(Section 300a-21(b)(1)). See pages 680-686 supra. The
congressional findings of fact describe in relentlessly
concrete terms, particularly in findings (3) and (5), just
such medical conditions, here, as they affect teenagers,
as formed the central justifying perception in Roe v.
Wade and Doe v. Bolton, quoted above at page 662
(410 U.S. at 153, 164-165, and 192, 93 S.Ct. at 726,
732-733, and 747). Pregnant teenagers, particularly the
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younger teenagers, are a disadvantaged class, recog-
nized as such by Congress; they are disadvantaged by
the convergence in their unwanted pregnancies of phys-
ical and psychological immaturity, poverty and depend-
ence, and a high risk of serious pregnancy-connected
physical and psychological complications that threaten
permanently to undermine the health of the pregnant
teenagers and their fetuses. The Adolescent Pregnancies
title defines “core services” as including “primary and
preventive health services including pre- and post-natal
care”; the Secretary may require grant applications to
include assurances that the pregnant adolescent will be
informed of the availability of counseling “on all op-
tions regarding her pregnancy,” and he is to give prior-
ity to applicants who will (inter alia ) utilize existing
programs and facilities for “ongoing pregnancy preven-
tion and pregnancy-related services.” 42 U.S.C. ss
300a-22(4)(C), 300a-25(a)(4), 300a-26(a)(22). Yet the
“Hyde amendments” enacted in 1978 and 1979 (and 42
U.S.C. s 300a-28) exclude medically necessary abortion
from the primary health care services provided under
Title XIX and under the Adolescent Pregnancies title.
No legislative interest outweighing the interest in the
teenagers' health can be advanced to justify the discrim-
inatory denial of necessary medical care.

(e) The “Hyde amendments” cannot be sustained under
the less demanding test of rationality that applies in the
absence of suspect classification. Preterm, Inc. v. Duka-
kis implies as much in its conclusion that limiting fund-
ing to those abortions necessary to prevent the death of
the mother was a proscribed discrimination violative of
the purposes of Title XIX: to single out one medical
condition, complicated pregnancy, and restrict treatment
of it to life or death situations, the court held, crossed
the line between permissible discrimination based on
degree of need and entered into forbidden discrimina-
tion based on medical condition, because one cannot
discern any rational social objective that it would serve
(591 F.2d at 126). Noting that the narrow categories of
the Hyde amendment enacted in 1977 “would certainly
not encompass all situations in which a physician, exer-
cising his professional judgment, could certify that an
abortion was medically necessary” (id. at 131 n. 8), the
court held that the limitation of abortion funding to

cases where otherwise severe and long-lasting
“physical” health damage would result impliedly ex-
cluded equally grave mental damage, and set up a pre-
sumption that physical health damage is always more
serious and more important to prevent than mental
health damage, a presumption that was nothing less than
absurd and not “reasonable” (id. at 132). And, after the
remand to the district court in Zbaraz v. Quern (supra,
page 651) the court held the Hyde amendment invalid,
469 F.Supp. 1212, 1219-22, because the state's interest
in fetal life, though growing as gestation advanced to-
ward childbirth, could not be advanced at the cost of in-
creased maternal morbidity *739 and mortality among
indigent pregnant women.[FN82]

FN82. In Reproductive Health Services v.
Freeman, 8th Cir. 1980, 614 F.2d 585, the
court invalidated the Missouri restriction of
abortion funding to cases in which full-term
pregnancy and childbirth would cause the
mother's death (a) under Title XIX as it read
before the Hyde amendment, and (b), finding
that the Hyde amendment modified Title XIX
coverage, under the Fourteenth Amendment (i)
on the ground that limiting abortion funding to
the Hyde amendment instances made the state's
medicaid scheme “irrationally underinclusive”
and discriminatory in funding medically neces-
sary abortions for rape and incest victims and
not funding medically necessary abortions gen-
erally, and (ii) on the ground that, since the
state may not properly elevate its interest in en-
couraging childbirth above its interest in mater-
nal health, the exclusion of therapeutic non-
Hyde abortions is invalid under the equal pro-
tection clause in singling out for exclusion one
procedure, medically necessary to preserve
health, without furthering a legitimate state in-
terest.

In Women's Health Services, Inc. v. Maher,
D.Conn. 1980, 482 F.Supp. 725, Judge Blu-
menfeld, using “middle tier” analysis, Orr v.
Orr, 1979, 440 U.S. 268, 279, 99 S.Ct. 1102,
1111, 59 L.Ed.2d 306; Craig v. Boren, 1976,
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429 U.S. 190, 197, 97 S.Ct. 451, 456, 50
L.Ed.2d 397, held that the state's interest in
encouraging normal childbirth was inapplic-
able to a woman in need of therapeutic abor-
tion, and that the state could not encourage
childbirth “no matter what the cost to the
pregnant woman.” The state may not, the
court said, “place the life of the fetus on a
higher plane than the health of the mother.”
The court concluded that the Connecticut
limitation of abortion services to cases where
the life of the mother would be endangered if
the fetus were carried to term was not a lim-
itation rationally related to any legitimate, ar-
ticulated state interest and the exclusion of
therapeutic abortions from medicaid cover-
age, being irrational, violated the equal pro-
tection clause.

The Court in Maher observed that the distinction drawn
by the regulation there under review was to be tested by
seeing whether it was rationally related to a constitu-
tionally permissible purpose. The purposes of the enact-
ments in question that would be inferred from consider-
ation of the debates in Congress would not be constitu-
tionally permissible: the dominant purpose inferable
was to prevent exercise of the right to decide to termin-
ate pregnancy, to prevent the funds of taxpayers who
disapproved of abortion on moral grounds from being
used to finance abortions that were abhorrent to them.
No purpose of encouraging normal childbirth was dis-
cussed, and no such demographic consideration as the
Court suggested in Maher, 432 U.S. at 478 n.11, 97
S.Ct. at 2385 n.11, entered into the debates except in the
form of the argument suggesting that the pro-choice po-
sition on medicaid had in it elements of an unthinkable
“final solution” for poverty. If a purpose emerges in res-
ult, it is the purpose to prefer the life of the fetus over
the health interests of the pregnant woman except in the
life-for-life case reflected in the life endangerment ex-
ception; the hard-won compromise that added the clause
covering severe and long-lasting physical health dam-
age was illusory in result, and the debates show that it
emerged only as a vestige of what commenced as a pro-
posed exception for “medically necessary” abortions.

See Annex pages 794-798.

Maher is clear that if the Congress had forbidden fund-
ing of nontherapeutic abortions there could be no fur-
ther debate. But in light of all the abortion cases in the
Supreme Court the legislative interest that must be
found is one that will, in terms of public interest values,
outweigh the pregnant woman's health interest, and the
legislative interest in fetal life, at very least during the
period before viability, is not invested with an interest
of that quality. Planned Parenthood v. Danforth and
Colautti v. Franklin, in dealing with saline amniocentes-
is and with abortion techniques most favorable for the
fetus to be aborted alive, appear to imply that any regu-
lation of abortion must not preclude the physician from
using the methods of medical management that preserve
the woman's health and life as against fetal life when
the interests conflict.

[13] The statutory purpose of medicaid is to provide
medical assistance to the needy, and, considered as an
amendment to medicaid coverage, the enactments in
question fail the rationality test, recently applied, in an
emotionally neutral area, in the leading case of *740
White v. Beal, 3rd Cir. 1977, 555 F.2d 1146, 1151, in-
terpreting Title XIX. The need for health care during
pregnancy is basic, and, in the case of the complicated
or problem pregnancy, it is indispensable. To exclude
from the physicians' battery of procedures legal abortion
when it is medically necessary is repugnant to the
scheme of the entire medicaid program. The legislature,
as Maher makes clear, need not be neutral between nor-
mal childbirth and nontherapeutic abortion, but the ra-
tionality test requires that it be neutral among medically
necessary procedures, certainly in the absence of any
special circumstance relevant to the legislative aims of
the health care program. Restricting abortion, alone of
all medical procedures, to the life endangerment cir-
cumstance has no support in any medical evaluation of
medical conditions and the medical procedures appro-
priate to the medical conditions; the physicians who re-
ject all direct abortion do so on grounds other than a
medical evaluation of condition and procedure. Life en-
dangerment is, simply, not the test for surgical interven-
tion generally and may not rationally be made so in the
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one medical context when no legitimizing legislative
purpose is served by such a restriction.

A special circumstance reinforcing the conclusion arises
from the medical relevancy of poverty itself as a factor
increasing the risks of pregnancy complications for the
health of poor women; they are the class least able to
sustain withdrawal of the procedure from the physi-
cian's battery of procedures. The indigent younger teen-
ager who becomes pregnant represents the extreme of
need, the class for whom withdrawal of the procedure
would, from the nature of their physical and emotional
plight, be most damaging, and most frequently dam-
aging.

The exclusion from the severe and long-lasting physical
health damage clause of any reference to mental health
damage is not reasonable, and it has no support in per-
missible legislative purpose. Fear of fraud on medicaid,
of feigned psychiatric problems, can hardly justify ex-
cluding a whole field of health damage from appropriate
treatment. The evidence discloses the problems that pre-
existing and supervening mental ill-health connected
with pregnancy can cause, both in themselves and by
complicating the task of medication, as well as through
the supervention, particularly among younger teenagers,
of suicidal ideation connected with pregnancy.

The special case of grave fetal defect, wholly excluded
by the enactments in question, appears to impose a re-
striction that the profession did not apply even before
the changes in abortion law of recent times.

The strangeness to medical thinking of “life endanger-
ment” as the factor decisive of the use of a medical pro-
cedure is shown by the medical evidence, and is an ad-
ded element relevant to the application of the rationality
test. The meagre statistics on abortion since the Hyde
amendment bear out the view emerging from the medic-
al evidence: the life endangerment test is so uncertain of
meaning in terms of medical content that it operates to
restrict the use of abortion procedure in medicaid to the
narrowest classes of cases, to crisis intervention. It
seems to function to exclude many more cases than can
be supposed to have been intended for exclusion be-
cause of the physicians' inability to divine what medical

standards it implies.

It must be concluded that the enactments in question are
invalid under the Fifth Amendment.

Plaintiffs' First Amendment argument is that the gener-
ating premise of the pro-life position is the proposition
that from the moment of conception the conceptus is a
human being, human life, that that belief is derived
from religious conviction, that the enactments under re-
view translate that belief into law, and that the secular
justification for and support of the enactments, to the
extent of its existence, is not legally significant weighed
against the dominant religious origin, purpose and insti-
tutional support for the enactments. The evidentiary
background related to the argument is summarized
above, pages 714-715, 723-727.

[14] *741 The argument from the establishment clause
must be rejected. That the enactments reflect, if imper-
fectly, one religious view, if it were true, would not be
decisive. The enactments deal with human conduct, and
that conduct in an area related to human life. They re-
flect a traditionalist view more accurately than any reli-
gious one, a view that was reflected in most state stat-
utes of a generation ago. The purpose of the “Hyde
amendments,” if their purpose could be realized, would
be the prevention of abortions, not an identifiably reli-
gious purpose, or one that became religious because,
after 1973, the most vigorous spokesmen for it put their
case in religious terms, and grounded them in religious
reasons. The underlying difficulty with the plaintiffs' ar-
gument that there is here no clearly secular legislative
purpose (within Committee for Public Education v.
Nyquist, supra ) is that the argument treats Roe v. Wade
as removing the issue from the field of secular action,
and as forbidding reference to a purpose conceptually at
war with Roe v. Wade as a secular purpose. While Roe
v. Wade argues for the measures' invalidity under the
Fifth Amendment at least, it does not make the enact-
ments any less secular in their legislative purpose. On
its face such legislation, marking explicit disapproval of
abortion in most cases, reflects a general and long held
social view even if, as has been held, it goes too far in
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excluding medically necessary abortions.

The argument that the enactments have a primary effect
that advances some religions (and inhibits other reli-
gions) by its involuntary effect on the conduct of preg-
nant women fails for essentially the same reasons as the
secular purpose argument as well as for the reason that
no connection to establishmentarianism is present in the
kind of effect on conduct that the enactments were in-
tended to have. The conduct enacted by the law's indir-
ection is the familiar traditional submission to childbirth
until recently enforced by criminal statutes.

[15] The argument that the issue will involve excessive
government entanglement with religion must, on the
present record, be briefly noticed. Lemon v. Kurtzman,
1971, 403 U.S. 602, 619-620, 91 S.Ct. 2105,
2114-2115, 29 L.Ed.2d 745, and Committee for Public
Education v. Nyquist, supra, 413 U.S. at 794-797, 93
S.Ct. at 2976-2977, in speaking of entanglement with
religion and divisiveness, had reference primarily to the
kind of continuing relation arising out of annually re-
newed grants of assistance, annually debated on lines
that would reopen religious controversy. As it happens
that has occurred in the case of the enactments in ques-
tion, but only because they have been introduced and
passed in connection with annual appropriation bills.
The annual debate does not arise out of the true nature
and purpose of the enactments, but, as the debates make
clear, because the pro-life members have been unable to
bring to the floor for debate the bills embodying the
proposed pro-life constitutional amendments.

But apart from that, it is clear that the healthy working
of our political order cannot safely forego the political
action of the churches, or discourage it. The reliance, as
always, must be on giving an alert and critical hearing
to every informed voice, and the spokesmen of religious
institutions must not be discouraged, nor inhibited by
the fear that their support of legislation, or explicit lob-
bying for such legislation, will result in its being consti-
tutionally suspect. That does not mean that the fact of
denominational support is not relevant to analysis of le-
gislation to determine whether it violates the establish-
ment clause; the law is otherwise.

[16] Nevertheless the enactments do raise grave First
and Fifth Amendment problems affecting individual
liberty. The evidence (pages 696-697 supra ) makes
clear that in the Conservative and Reform Jewish teach-
ing the mother's welfare must always be the primary
concern in pregnancy, that the fetus is not a person, and
that abortion is mandated to preserve the pregnant wo-
man's health. The American Baptist Church position re-
cognizes that abortion should be a matter of responsible
personal decision, and it envisages danger to *742 the
physical or mental health of the woman, evidence that
the conceptus has a physical or mental defect, and con-
ception in rape, incest or other felony as justifying abor-
tion (supra, pages 697-700). The United Methodist
Church affirms the principle of responsible parenthood
and takes account, in the abortion context, of the threat
of the pregnancy to the physical, mental and emotional
health of the pregnant woman and her family; in that be-
lief continuance of the pregnancy is not a moral neces-
sity if the pregnancy endangers the life or health of the
woman or poses other serious problems concerning the
life, health, or mental capability of the child to be
(supra, pages 700-702. These teachings, in the main-
stream of the country's religious beliefs, and conduct
conforming to them, exact the legislative tolerance that
the First Amendment assures. Wisconsin v. Yoder,
1972, 406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15. The
liberty protected by the Fifth Amendment extends cer-
tainly to the individual decisions of religiously formed
conscience to terminate pregnancy for medical reasons.
West Virginia State Board of Education v. Barnette,
1943, 319 U.S. 624, 634-635, 641-642, 63 S.Ct. 1178,
1183-1184, 1186-1187, 87 L.Ed. 1628.

A woman's conscientious decision, in consultation with
her physician, to terminate her pregnancy because that
is medically necessary to her health, is an exercise of
the most fundamental of rights, nearly allied to her right
to be, surely part of the liberty protected by the Fifth
Amendment, doubly protected when the liberty is exer-
cised in conformity with religious belief and teaching
protected by the First Amendment. To deny necessary
medical assistance for the lawful and medically neces-
sary procedure of abortion is to violate the pregnant wo-
man's First and Fifth Amendment rights. The irreconcil-
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able conflict of deeply and widely held views on this is-
sue of individual conscience excludes any legislative in-
tervention except that which protects each individual's
freedom of conscientious decision and conscientious
nonparticipation.

Judgment must be for plaintiffs.

It is, accordingly,

ORDERED that the Clerk enter judgment in the actions
in the accompanying forms, which have been approved.
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*743 Legislative History

Since there were no committee hearings on the “Hyde
amendment,” and the conference report material is mea-
gre, if, in the case of the Appropriation Act for the fisc-
al year ending September 30, 1977, significant, the le-
gislative history was made in large part in conference
committee meeting and in the debates on the floor of the
House and of the Senate. The wide ranging debates, ne-
cessarily repetitious in large part, are fairly evocative of
the whole range of views entertained on and considera-
tions involved in the issue of abortion, within the limits
of the decisions in Roe v. Wade, 1973, 410 U.S. 113, 93

S.Ct. 705, 35 L.Ed.2d 147, and of Doe v. Bolton, 1973,
410 U.S. 179, 93 S.Ct. 739, 35 L.Ed.2d 201.

The Department of Labor Health, Education, and Wel-
fare Appropriations, 1977, bill (H.R. 14232) was repor-
ted to the House of Representatives on June 8, 1976
(122 Cong.Rec.H 5409). [FN1] On June 24th Mr. Sch-
euer, proposing an amendment to increase the appropri-
ation for family planning services by $21,900,000, as
the Senate had done, argued (H 6622):

FN1. Citations are to the daily edition of the
Congressional Record. All citations to the 1976
debates are to Volume 122. For brevity in later
citations only the House and Senate pages will
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be referred to.

“There is no more compelling argument for the
need for family planning services than the fact that
there were over 1 million legal abortions performed
last year. And, since abortions are not yet available in
all parts of the country, we can expect that many il-
legal abortions were performed. Many of these un-
wanted pregnancies were a result of contraceptive
failure, since there are no methods of contraception
which are perfectly effective. But many more were
due to a lack of availability of preventive services.

“At least 1 million young teenage girls become
pregnant each year. One-fourth of these pregnancies
will result in birth out of wedlock and nearly one-
third in abortions. Two-thirds of all teenage brides are
pregnant at the alter; and we know, not surprisingly,
that these teenage marriages have exceedingly high
failure rates. Young girls should not have to begin
their adult lives with such difficult experiences or re-
sponsibilities. There is a more humane and better way
for the individual and the society to deal with un-
wanted pregnancy, and that is through prevention.”

Mr. Beauman contended that, in spite of the prohib-
itory language in Section 1003 (Section 1008?) of
Title X of the Public Health Service Act (42 U.S.C. ss
300a-6, 300a-7), family planning funds were re-
portedly used for abortions (H 6623-24), and Ms.
Abzug, agreeing that abortion is the least desirable
form of family planning, nevertheless asserted that
“the right to abortion is a fundamental right” (H
6624). Supporting the Scheuer amendment, Mr. Clev-
eland pointed out (H 6624):
“The National Center for Health Statistics reports that
unwanted pregnancies continue especially in the very
young. In 1974 alone the Center for Disease Control
found there were 300,000 abortions and 221,000 ille-
gitimate babies born to teenage mothers. Between
1970 and 1974, illegitimate births increased by 4 per-
cent.

“In the same time period, the once promising
growth of U.S. family planning programs came to a
standstill and then began to decline. A prime reason

for this was the freeze on family planning appropri-
ations.”

Later, on June 24th Mr. Hyde offered an amendment
that would add to the bill a Section 209 reading (H
6646-47):

“None of the funds appropriated under this Act
shall be used to pay for abortions or to promote or en-
courage abortions.”

Mr. Hyde acknowledged that his amendment would
stimulate debate, but he argued (H 6647):

“Nevertheless, there are those of us who believe it
is to the everlasting shame of this country that in
1973 approximately 800,000 legal abortions were per-
formed in this country and so it is fair to assume that
this year over a million human *744 lives will be des-
troyed because they are inconvenient to someone.

“The unborn child facing an abortion can best be
classified as a member of the innocently inconvenient
and since the pernicious doctrine that some lives are
more important than others seems to be persuasive
with the pro-abortion forces, we who seek to protect
that most defenseless and innocent of human lives,
the unborn seek to inhibit the use of Federal funds to
pay for and thus encourage abortion as an answer to
the human and compelling problem of an unwanted
child.”

Mr. Hyde saw the issue as requiring a determination
whether or not “the unborn person is human”; he said
that medicine, biology, embryology say that the grow-
ing living organism is a human life, that, once concep-
tion has occurred, “a new and unique genetic package
has been created, not a potential human being but a hu-
man being with potential,” and that “birth is no substan-
tial change, it is merely a change of address.” He con-
cluded that “An innocent, defenseless human life, in a
caring and humane society deserves better” than to be
destroyed before birth. Mr. Flood, although he favored a
constitutional amendment on abortion, opposed the
amendment as “blatantly discriminatory”; saying that
abortion was not an economic issue he continued (H
6647):
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“To accept now, this is coming from me to accept
this amendment, the right of this country to impose on
its poor citizens, impose on them a morality which it
is not willing to impose on the rich as well, we would
not dare do that. That is what this amendment does.
To me, the choice is clear. Listen: A vote for this
amendment is not a vote against abortion. It is a vote
against poor people. That is what it is, as plain as the
nose on your face.”

Mr. Guyer answered (H 6647) that the issue had be-
come all but threadbare largely because “we cannot get
action from the proper committee to really correct the
wrong by constitutional amendment,” that, meanwhile,
“the children should have a bill of rights,” that

“they have civil rights, they have property rights and
they have divine rights.

“What a woman does with her body is her own
business.

“What she does with the body of somebody else is
not her business.

“I think that we here should go on record as safe-
guarding that most precious commodity, the gift of
little children from God, who have a right to live.”

Mr. Bauman supported the amendment (H 6647-48);
agreeing that the amendment reflected frustration of
other efforts in the House and Senate to bring the abor-
tion issue to a vote, he urged that the children of the
poor have no less right to life than the children of the
rich, and that it would be better to protect the lives of all
children than for the government to go on paying for
more than 300,000 abortions a year at a cost of $40 to
$50 million; he argued (H 6647):

“I think the unborn children whose lives are being
snuffed out, even though they may not be adults have
a right to live, too, regardless of the mistaken and im-
moral Supreme Court decision. . . .

“This is the most fundamental issue that this House
will ever address; it involves a precious right once ac-
corded to every Member at some time in the past, the
right to live. Let us not deny it to others.”

Mr. Kindness (H 6648) saw the amendment as the only
opportunity the House would apparently have to address
the issue of abortion, and said that representatives
should represent the members of the public who found
it offensive to have their taxes used in this way. Ms.
Abzug (H 6648) characterized the amendment as un-
suited to accomplish the purpose of its sponsors and as
cruel; she argued that opinion surveys indicated major-
ity approval of the Supreme Court's 1973 decisions; she
said that, although she supported the decisions, she also
respected the right of others to disagree with the de-
cisions, but, she continued:

*745 “Still, there must be an understanding that
those who differ as a matter of conscience or religious
belief have no right to impose their views on others
who also wish to exercise their rights in their own
way.

“The implementation of this amendment or an
amendment like this, if agreed to in this House, will
mean only one thing, and that will be, as was pointed
out by the subcommittee chairman, to deny to some
people the rights the majority have in this country.”

Ms. Abzug predicted an increase to 25,000 in the num-
ber of cases involving serious medical complications
from self-induced abortions, and that some of the pa-
tients would die. She argued that by adopting the
amendment the government would be “de facto putting
itself in the position of countenancing abortion for those
who can pay for it but denying it to others who cannot,”
and would be taking clearly discriminatory action. Re-
ferring to the hearings on the proposed amendments as
the appropriate forum for considering the abortion is-
sue, Ms. Abzug said:

“Some say that is not enough and there are indi-
viduals who seek only to reflect their own point of
view in this lawless and inappropriate way; and not
the point of view of the majority who seek to distort
the legislative process; and who seek to deprive the
poor person, who always carries the burden of dis-
crimination now once again.”

Mr. Butler stated (H 6649) that the House Judiciary sub-
committee had not voted out any amendment because he
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found no consensus among the witnesses or in the sub-
committee which would indicate that any amendment
would pass either the House or the subcommittee. Mr.
Butler announced his opposition to Mr. Hyde's amend-
ment. Mr. Koch, announcing his opposition, said that
even those opposed to the Supreme Court decisions “are
not for this all encompassing amendment,” which would
“deny an abortion even to a woman whose very life
would be lost without the abortion” (H 6649).

The amendment was put to a vote, and it carried 207 to
167, 57 not voting.

Later in the day Ms. Abzug reopened the issue, con-
tending that the House could not have realized that the
language of the amendment excluded therapeutic abor-
tions, and so was “terribly discriminatory” to the poor
women (H 6659). Mrs. Burke (California) noted that the
language might forbid reimbursement for kinds of abor-
tions in circumstances that would be allowed “within
the Catholic Church,” and that might result in death (H
6660). Mr. Bauman opposed reconsideration (ibid.),
saying that the language did not forbid abortions per-
formed “to save the life of a mother. It does not in any
way forbid any abortions, or in any way restrict the
right to have an abortion”; he said that the amendment
did say that tax funds could not be used for abortions,
that the concern was for “the poor children who are not
yet born,” that the House was concerned for mothers as
well, “but the right to life is a right to be accorded not
just to mothers but also to those who cannot help them-
selves.” Mr. Bauman added that for two years the House
had been denied the chance to vote on the issue by com-
mittees which had refused to report a right-to-life
amendment. When, later in the day, the bill as amended
came to a vote, a separate vote was called for on the
Hyde amendment, and it was again agreed to, 199 for,
165 opposed, and 67 not voting (H 6660-61).

The Senate took up the Hyde amendment to H.R. 14232
on June 28, 1976, with Senator Packwood's offer of an
amendment which would have stricken Section 209
from the bill (S 10793). Senator Packwood called the
amendment “the most odious of all amendments” be-
cause it would forbid the use of federal funds for certain
kinds of family planning “or for therapeutic abortions,”

including abortions to save the mother's life and
“abortions because the child is likely to be born de-
formed” (S 10794). He argued that the amendment was
alien to the function of an appropriation bill, that “the
amendment is clearly unconstitutional,” that state ef-
forts so to *746 limit medicaid abortions had been in-
validated in at least ten federal cases, that the courts, in-
cluding the Supreme Court, had held that moral disap-
proval, cost, desire to discourage, and administrative
convenience are not sufficiently compelling to allow a
state to restrict a constitutional right, and that even an
amendment excepting therapeutic abortions from its
prohibition had been considered unconstitutional (ibid.).
The Senator noted that DHEW had advised that denial
of medicaid for abortion would increase the cost to the
government of medical care and public assistance for
the first year after childbirth; he asserted that the
amendment prohibited abortions for the poor although
the rich could still have abortions, and that the amend-
ment would “simply force the poor back to the situation
that existed before the Supreme Court decisions in the
Roe and Doe cases” (ibid.). Senator Helms stated that
the argument seemed to be that “it is cheaper to the
State to kill the unborn children of the poor man than it
is to let them be born” (ibid.). Senator Packwood said
he did not rest on cost at all; he pointed to a DHEW es-
timate of two years earlier that 125 to 250 deaths from
self-induced abortion would result if they could not be
obtained legally, and referred to the possibility that
there would be up to 25,000 cases involving serious
medical complications from self-induced abortions (S
10794-95). Agreeing with Senator Helms that the issue
was moral not financial, and that the view opposed to
abortion was held very sincerely, very honestly, and in
many cases very religiously, the Senator continued (S
10795):

“I have seldom seen in my now almost quarter cen-
tury, in one form or another, of public life, an issue
whose adherents on both sides more passionately felt
that they are right. But just as there are those who
want to prohibit abortions and are convinced, for
whatever reasons, moral, religious, or others, that
they are right, there are an equal number on the other
side equally convinced that whether or not a woman
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chooses to have an abortion is not the business of this
Congress, this Government, or of anyone else, but a
private decision to be made between the woman and
her physician. They feel that just as passionately.”

He then presented a very long list of religious organiza-
tions, medical groups and public interest associations
that supported legalized abortion, saying that they were
not groups “unconcerned with the sanctity of life”; he
said that opinion polls indicated that a majority of
Americans consistently supported the Supreme Court
decisions on abortion, and he concluded (S 10796):

“So in this case, it is not an effort by a well-
intentioned majority to impose its wishes on a minor-
ity. It is an effort by a well-intentioned, sincere, zeal-
ous minority minority to impose on everyone in this
country that minority's view of law, that minority's
view of medicine, that minority's view of morality. I
think it is a mistake.”

Senator Bartlett opposed the Packwood amendment, ar-
guing (as the Solicitor General was said to have argued
in Doe v. Beal ) that a woman's qualified right to an
abortion does not imply a correlative constitutional right
to free treatment, that the Government had no figures on
the amount it expended for abortions but that it approx-
imated $100 million a year, that the Supreme Court had
ruled on the legality of abortion but could not mandate
Congress to follow suit by spending taxpayers' dollars
for abortions, that abortions were not legal by reason of
Congressional action but by reason of the Court's ac-
tion, and that, in consequence, the Senate had passed no
legislation “to authorize the financing of abortions” and
had not sought to conduct a hearing to determine the ex-
tent of federal financing of abortions (S 10796). Senator
Helms opposed striking Section 209 from the bill; he ar-
gued that the question ought not be settled by referen-
dum (S 10797):

“It involves human lives. If some Member of the
Senate could persuade me that an abortion is not the
termination of a human life, I would have no further
problem with the amendment of the distinguished
Senator from Oregon.”

*747 He reiterated the argument that the woman's right

to privacy with respect to abortion did not import a fed-
eral duty “to use public funds to finance the termination
of human life,” that there is no such constitutional re-
quirement laying the moral issue aside although (S
10797)

“I am not personally able to ignore what I consider
an awesomely important moral issue.”

Senator Bartlett suggested that there was a measure of
hypocrisy in including in a bill providing medical and
health items intended to save or prolong life a provision
of millions “to destroy the lives of the healthy unborn”
(ibid.). Senator Brooke argued (S 10797) that the Hyde
amendment used language more restrictive than that of
the proposed constitutional amendments, that under it
even the health and life of the mother could not be pro-
tected if an abortion were the only way of protecting
that life. Senator Pastore contended (ibid.) that the issue
was not poverty but morality; believing, as he was
brought up to believe, that life begins at conception, he
yet respected the beliefs of those who disagreed; he
continued (ibid.):

“But here we are spending public money on a
highly controversial moral question.”

The doctors, he urged, were the ones to decide whether
an abortion was needed to save a woman's life. Senator
Brooke interjected that the Hyde amendment denied the
woman medicaid funding for that purpose. Senator
Pastore answered (ibid.) that although that was true, it
was also true that without the Hyde amendment the bill
would be “sanctifying with public money something
that other people morally have an objection to,” that it
was for the many private agencies active in parenthood
service to finance such abortions, but that:

“The big question here is a large proportion of the
American public do not believe in abortions. There is
a large proportion of the American public who be-
lieve in abortion. I do not think that question ought to
be decided with public money on the floor of the Sen-
ate. That is the only argument I have.”

Senator Packwood pointed out that widespread moral
objection to the Vietnam war was not considered a valid
justification for resisting its prosecution with civil dis-
obedience, and that the country's history was replete
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with federal expenditures for purposes that sometimes a
few and sometimes many people thought wrong and im-
moral (S 10798). Senator Bartlett reiterated his asser-
tion that there was hypocrisy in the Government's
spending millions for cancer research and millions for
abortions “taking lives of healthy unborn” (ibid.). Sen-
ator Brooke challenged the statement that millions were
spent “for the abortion of healthy unborns” (ibid.). To
Senator Pastore's urging that public funds should be
kept out of this highly moral question on which Americ-
an public opinion was split down the middle (ibid.),
Senator Packwood answered that “All the Medicaid
money that is given out does not force a woman to have
an abortion against her will,” and that the bill minus the
Hyde amendment was neutral, whereas with the amend-
ment, the bill came down “on the one side against the
poor who cannot afford an abortion” (S 10798-99). Sen-
ator Brooke argued that it was unconstitutional discrim-
ination to provide medical service to women who chose
to bear children and deny it to women who chose to ex-
ercise their right to terminate their pregnancies in the
first trimester, and that the private agency alternative re-
ferred to by Senator Pastore was not truly available to
poor girls who “have to go down some dark alleyway”
and have “an abortion by a butcher”; he noted that the
Hyde amendment would deny abortion even to victims
of rape and incest (S 10799). Senator Bartlett said the
question was whether, recognizing that abortion is legal,
the Senate wanted to finance the taking of thousands of
human lives on the recommendation of the mother who
is unwanting of the child and the doctor who is paid by
the government; he asked whether Senators Brooke and
Packwood felt that it was moral to take the thousands of
lives that were being taken by federally financed abor-
tion (S 10800). Senator Brooke said that he did *748
not think abortion should be used for birth control; Sen-
ator Bartlett at once said that existing law provided no
test for determining whether abortion was being used
for birth control. He argued that it was wrong to discuss
abortion in terms of the mother and not the unborn
child, and that the unborn were the “true minority”
(ibid.). He agreed with Senator Brooke that the mother's
life was a matter of concern, and he said that he would
have included such a provision if he had drafted the
Hyde amendment (S 10800-01); but he contended that

the Hyde amendment was preferable to existing law,
which provided financing “for abortions just not to have
children” (S 10801). Responding to an argument about
the morality of exposing the mother's life to risk, he
said (S 10801):

“When people say they do not want their morals to be
forced on someone else, that they want them to be
free to act as they would like, they are forgetting
about the fact that we are forcing a morality upon the
unborn fetus.”

Senator Magnuson observed that the Hyde amendment
would conflict with his state's rejection on a controver-
sial initiative of similar legislation; he questioned the
effect of the amendment on the state's established fund-
ing of the state share of abortion cost. (ibid.).

Senator Bayh contended (S 10802) that the Hyde
amendment introduced a dual standard between rich and
poor, and would allow no relief to the woman whose
pregnancy endangered her life; he said that neither the
Hyde amendment nor a constitutional amendment
would end abortion,

“So some of us who are really hard pressed to come
to grips with this from a moral standpoint have to face
reality as well as morality. The fact right now is not
whether or not there are going to be abortions but
whether they are going to be on the operating table, in
the doctor's office, or in the backroom, on a butcher's
block.

“The Senator may not have to face up to that, but
that is what all the records show, that abortions are
not going to disappear. There perhaps will be a
slightly fewer number I will admit that but there also
will be a lot of lives lost because of the illegal abor-
tions that are performed in the most horrible condi-
tions.”

Senator Bartlett insisted (ibid.) that to defer to the moral
judgment of the mother who did not want the child and
a doctor paid by the government forces the fetus to have
its life taken, and ignores the moral question so far as
the unborn child is concerned, that the unborn child is
discriminated against because some do not consider it
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“to have the dignity of human life. But it is obvious that
it does.” Senator Bayh referred to evidence taken in the
hearings on the proposed amendments concerning the
traumatic experience of undergoing an abortion and of
the evidence of mutilation and death (from illegal or
self-induced abortion); he referred also to abortion as a
means of avoiding the birth of children suffering from
Tay-Sachs disease, a fatal malady (S 10803).

Senator Hathaway supported Senator Packwood's
amendment (S 10804), arguing that the Hyde amend-
ment was substantive legislation inappropriate for inclu-
sion in an appropriation bill, and that the Hyde amend-
ment was invalid, denying indigent women equal pro-
tection of the laws and discriminating against them; he
argued:

“The situation we are setting up by denying States
the right to spend money for abortion purposes under
the medicaid program is this: We are saying, in effect,
that the poor or indigent woman who is pregnant can
get money under Medicaid only if she intends to go
through or is medically able to go through with a full-
term pregnancy. If that is not her intention, however,
and she wishes or needs to exercise her right guaran-
teed by the Supreme Court under the Constitution of
the United States to have an abortion, we are denying
her those funds. That is clearly a violation of the
equal protection provision, because we are discrimin-
ating within a class of people who are entitled to Fed-
eral funds. Please note this is not *749 a ”rich against
poor“ argument, but rather the setting up of discrim-
ination classes among the poor.

“We certainly are obligated not to discourage
people from exercising their right under the Constitu-
tion by depriving them of funds so they can so exer-
cise that right.”

Senator Packwood in his closing argument (S 10805)
observed that the Hyde amendment was a total prohibi-
tion, effectively denying to a large group of citizens the
constitutional right to an abortion. He contended that it
would be immoral for Congress to recognize the right
but “to effectively take away that right for those who
cannot afford it” (ibid.). Commenting on the difficulty

in moving legislation on either side of the issue, he said
(ibid.):

“If we are going to adopt the standard that the Fed-
eral Government or the State governments will not
spend money on something that a bare minority of its
citizens are passionately or morally opposed to, then
we are not going to spend money for much of any-
thing. A representative form of government cannot
work if a minority at any particular stage will say,
‘Wait, we feel strongly about that so we are not going
to spend any money.’

“We cannot allow a determined minority to attempt
to impose upon all of the majority a view that that
minority alone holds.”

Senator Bartlett in his closing argument (ibid.) insisted
again that “The real minority are the unborn children
whose lives are denied by the actions in concert of the
mothers, the prospective mothers, and a doctor paid for
by the Federal Government.” He argued that the treas-
ured and constitutionally protected right of all to life
was not (under existing law) extended to the unborn
“even though human life is involved from the very be-
ginning of conception, as the great majority of the
people believe.” He said (ibid.):

“This is a moral question, and I think at a time
when the people are divided on this, either side can
show polls that the majority favor their side, but I
think it is very basic that the U. S. Government does
not have to nor is there a right being denied if the U.
S. Government does not finance abortion”.

Quoting from the brief of the Solicitor General (already
referred to) the assertion that “the fact that a woman has
a qualified right to an abortion does not imply a correl-
ative constitutional right to free treatment,” he stated
that the question was whether or not the Senators “want
to finance a legal abortion and take the lives of thou-
sands and thousands of unborn children” (ibid.).

Senator Dole brought the first phase of the debate to a
close (S 10805-06); he characterized the House-passed
language as “probably overly restrictive and absolute,”
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and stated that he would vote against both the House
language and the Packwood amendment. He observed
that Senator Bartlett's motion to table the Packwood
amendment had “prevented the basic qualification re-
specting the life of the mother from being adopted,” a
qualification that, he said, could well have made the
prohibition acceptable to a majority; he concluded (S
10806):

“In any event, we may be dramatizing the issue too
much by suggesting that a doctor or hospital is going
to deny an abortion to a mother who cannot afford
one but whose life depends upon it just because the
Federal Government will not pick up the check. Let
us face reality: If a dying woman requires emergency
surgery, the oath of Hippocrates does not stipulate
that a decision to proceed be based on dollar signs.

“While not totally satisfied with what section 209
of this appropriation bill as added by the House I am
opposed to the pending proposal to delete it com-
pletely.”

Put to a vote, Senator Bartlett's motion, to table the
Packwood amendment deleting Section 209 from the
bill, was defeated 27 to 55, with 18 not voting (S
10806).

*750 Senator Bartlett at once offered an amendment to
Section 209 (the Hyde amendment) that would have ad-
ded the words “except such abortions as are necessary
to save the life of the mother,” but the amendment was
ruled out of order on the ground that “The amendment
would be legislation on an appropriation bill” (ibid.).
The Senate then adopted the Packwood amendment de-
leting Section 209 from the bill by a vote of 57 to 28,
with 15 not voting (S 10806-07). On June 30th the Sen-
ate adopted the bill as amended in the Senate, and sent
it to conference (S 11139). The House appointed con-
ferees on July 20th (H 7368).

The House turned to consideration of the Senate's dis-
agreement with the Hyde amendment on August 10,
1976; Mr. Fraser opposed the Hyde amendment (H
8627-28) on constitutional grounds, arguing that it dis-
criminated against the poor who are disproportionally

black, Hispanic or from other minorities and as inappro-
priate in an appropriation bill (ibid.). He made part of
the record a letter from the United States Commission
on Civil Rights strongly opposing the Hyde amendment
(ibid.). The Commission said:

“First, we believe that such an amendment would un-
dermine the constitutional rights of women as set
forth by the U. S. Supreme Court. Second, it is clear
that restriction of Medicaid funds for legal abortion
would negatively impact only on low-income women,
among whom racial and ethnic minority women are
disproportionately represented. Such a result, in our
view, would violate the equal protection clause of the
Fourteenth Amendment.”

It argued that the amendment “would effectively nullify
the Roe and Doe decisions for indigent women, as those
women must rely on Medicaid and other federally fun-
ded health care programs for medical services” (H
8628). The Commission quoted the following from a
DHEW impact statement [FN2] on the amendment:

FN2. Exhibits 204, 205 and 206, from DHEW
files, are similar in content. Exhibit 205, an un-
signed two page memorandum, reads in part:

“It is estimated that the Department is cur-
rently financing between 250,000 and
300,000 abortions annually at a cost of
$45-$50 million. The preponderance of fund-
ing is through Medicaid. For each pregnancy
among Medicaid eligible women that is
brought to term, it is estimated that the first-
year cost to Federal, State and local govern-
ments for maternity and pediatric care and
public assistance is approximately $2,200.”

“This language would affect virtually all programs
involved in or related to the provision of medical care
as well as those which are concerned with social and
educational services or benefits funded by the Depart-
ments of Labor and of Health, Education, and Wel-
fare. Included would be programs such as those of the
Bureau of Community Health Services, the Public
Health Hospitals, social service programs of AFDC
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and Medicaid . . .

“The program that would be most affected would
be the Medicaid program in 49 States and the District
of Columbia. It is estimated that the Department is
currently financing between 250,000 and 300,000
abortions annually at a cost of $45-50 million. The
preponderance of funding is through Medicaid . . .

“The provision would also clearly preclude the use
of departmental funds for therapeutic abortions in-
cluding those to save the life of the mother, severely
constrain medical schools receiving capitation grants
and other HEW funds from instructing students in the
performance of abortions, and preclude any federally
supported agencies or projects from counseling cli-
ents on the availability of abortion services.”

Mr. Flood moved that the House insist on its disagree-
ment to the Packwood amendment, which would have
stricken Section 209 from the bill (H 8630). He ex-
plained that neither House nor Senate conferees would
yield on the issue, and stated that he would support the
insistence on the Hyde amendment although he thought
the better way to deal with the matter was by constitu-
tional amendment (H 8631). He said that he had been
concerned that the amendment *751 might prohibit us-
ing funds where abortion was necessary to save a moth-
er's life but had been persuaded that state, local and
private funds could provide any necessary therapeutical
and medical services (ibid.).

Mr. Pritchard urged the House to support the position of
the Senate (H 8631-32). He argued:

“I have a high respect for those who have strong
feelings and who are totally opposed to abortion.
They have their beliefs, and I think that is proper.
They fought hard and they are well organized, and
they are one group.

“Then there are some of us who believe that it is
terribly important that women have a right to make
their own decision, in consultation with their doctor.

“Then there is a third group in this House who, I
believe, think that abortions are all right in some

cases, but they are very, very worried about voting at
this time, just several months before the election.

“Some may feel that this vote will not be recorded
or will not be known. Even though they admit that in
their districts the majority of people support abortion
and allowing women to make this decision they also
realize that a very hard and very skillful minority is
working very hard which is their right and they are
afraid that they will be punished at the polls.

“Mr. Speaker, let me tell the Members that I believe
this vote will be known all through each Member's
district, for several reasons.

“First of all, I think it is important that we realize
that this is a first step in the restriction of abortion.
Those who have promoted this amendment I think
will be honest and say that this is the way we take our
first step in the restriction of abortion.

“The question I want to ask all the Members here
today is, Do we really want to take this first step
against the poor women and the women on welfare?”

He devoted much of his argument to the adverse effect
that the amendment would have on local hospitals, on
public health service facilities, Indian health service fa-
cilities and on teaching institutions, and predicted that
not only the poor but also those employed in health ser-
vice facilities of all kinds would make themselves
heard. He asserted that the amendment was discriminat-
ory and unconstitutional and that “This will not stop
abortion, this will just stop safe abortions.”

Ms. Abzug contended that the amendment would deny
treatment and medication for rape victims, and could be
interpreted to prohibit some kinds of family planning (H
8632). She argued (ibid.):

“Those who are personally opposed to abortion have
the freedom to model their lives. On that precept, they
are free to state their views publicly, to argue and per-
suade, and to fight for a constitutional amendment. I
think they have that right, and I respect that right. But
they do not have the right to say that what we provide
by law for one group of women we refuse to provide
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by law for another group of women who by happen-
stance happen to be poor and underprivileged.”

She expressed confidence that the Supreme Court would
in Maher v. Roe invalidate the restriction in the state
law on abortion funding.

Mr. Edwards (California) argued that the amendment
was unconstitutional, and that it defied the common
sense and the law as it then stood to insist on the
amendment when the three pending cases (Beal v. Doe,
Maher v. Roe, and Poelker v. Mayor ) which the Court
had agreed to review were undecided (H 8632-33). Mr.
Mitchell (Maryland) argued that to support the amend-
ment was to support class legislation (H 8633). He
spoke of learning about the consequences of illegal
abortions when he served as a probation officer (ibid.):

“Let me ask the Members some questions. Have the
Members seen the results of a coat-hanger abortion?
Have the Members seen the septicemia caused by a
”dirty abortion“? Have the Members seen the illness
that women suffer when they get caught up in these
abortion*752 rackets? Have the Members seen the
result of an abortion performed by a rusty penknife?
Have you seen what that does to a woman physically
and psychologically? I have.

“All we would do today under the Hyde amend-
ment is to leave those ugly, brutal options open to one
class of people: those at the very bottom. Other op-
tions would be open to other classes.

“We cannot live with that on our conscience. We
cannot live with it.”

He argued (ibid.) that the amendment was a blatant
denial of equal protection to poor women of whom a
disproportion were from racial and ethnic minorities,
that it would not prevent abortions but increase self-
induced abortions and their medical and cost con-
sequences, the revival of back-alley abortions

“. . . and more suicides of young women who cannot
face the ugly reality of a child who is not only un-
wanted by the mother but unwanted by this society, as
well.”

He contended that the amendment could only increase
social disparities.

Mr. Hyde, answering (H 8633-34), quoted from the So-
licitor General's brief, said to have been filed in Beal v.
Doe, the same passage quoted in the Senate and a fur-
ther sentence asserting that the presumed right to under-
go many recognized medical procedures by licensed
physicians does not impose on the states the duty to pay
the medical expenses of indigents undergoing those
same procedures. He argued that the amendment did not
prohibit any abortion deemed necessary to save the
mother's life: such operations are not, medically, con-
sidered abortions; he added that “the medical indica-
tions for so-called therapeutic abortions today are al-
most zero due to advances in medical science and tech-
nology”; and he asserted that the amendment did not ap-
ply to the “morning after” pill (diethylstilbestrol,
“DES”), nor to IUD cases (associated with spontaneous
abortion, septicemia and pelvic inflammatory disease),
nor affect instruction in medical facilities or schools
(ibid.). Denying any discrimination against the poor, he
argued (ibid.):

“Lastly, the most emotional appeal is made that this
amendment denies to a poor woman a right to an
abortion which a rich woman can enjoy. To accept the
argument that this amendment denies the right to an
abortion to a poor woman we have to accept the argu-
ment that an abortion is a desirable thing. I reject that
completely. Abortion is violence.

“Abortion is an inhuman solution to a very human
problem. The only virtue to abortion is that it is a fi-
nal solution. Believe me, it is a final solution, espe-
cially to the unborn child.

“Mr. Speaker, let the poor women of America make
a list of those things that society denies them and
which are enjoyed by rich women. Decent housing,
decent education, decent food, decent income, and
then say to them, ‘Now, those will take second place.
But we will encourage you to kill your unborn young
children. Besides, there are too many of you anyway.’
”
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He urged (ibid.) that “to kill an unborn child is to deny
to the most defenseless of human beings the most basic
right of all, the right to life,” that the fetus is not a dis-
eased organ to be excised but a human being, that, while
women are free not to become pregnant, once a life has
been created “a new set of rights and duties arises, and
to kill this life because it is innocently inconvenient, to
say that some lives are worthwhile and some are so-
cially expendable, is to totally reject the words of our
forefathers that ‘All men are created equal,’ not born
equal, created equal.” He said (H 836) that:

“In New York City, last year for every 1000 minority
births, there were 1,304 *753 minority abortions. That
is one way to get rid of the poverty problem.” [FN3]

FN3. “Abortion Surveillance 1975” and the
prepublished figures for 1976 give the follow-
ing New York figures:

Number of legal abortions per 1,000

live births

1975 1976

---- ----

White Other White Other

----- ----- ----- -----

New York City 903 1,188 835 1,185

Upstate 291 534 326 604

Saying that the Court's legislation of abortion in no way
enshrined the procedure, and that it was the Court which
“once found Dred Scott to be a chattel, a thing,” he as-
serted that (ibid.).

“The wholesale slaughter of the innocently incon-
venient in this country could well be called a ‘bloody
business' and one that must make Herod's biblical
slaughter of the innocents seem almost benign.”

He concluded (ibid.):
“ . . . let us not make the innocently inconvenient
scapegoats for our futility in finding human solutions
to these human problems. When the mother, who
should be the natural protector of her unborn child,
becomes it adversary, then the legislature has a duty
to intervene.”

Mrs. Schroeder opposed the amendment (H 8634): “it
will not stop abortions. This amendment will only limit
the availability of safe abortions to poor women.” Mrs.
Schroeder emphasized that “teenagers” accounted for
one third of the abortions and 55% of the babies born

out of wedlock, and that four-fifths of the sexually ex-
perienced unmarried teenagers did not use contracept-
ives; she characterized the consequences of the un-
wanted pregnancies among teenagers as “tragic and
costly for the individual, for the unborn child, and for
society,” and observed that an undersecretary of the
DHEW had recently underscored the health risks from
teenage births, and had indicated that young mothers
were more likely to bear low-birth-weight babies with
greater risks of birth defects, retardation, and death.
Mrs. Schroeder cited the HEW impact statement for the
statement that while medicaid reimbursement for abor-
tions approximated $50 million a year, “the implement-
ation of this amendment, forcing poor women to carry
unwanted pregnancies to term, will cost the Govern-
ment from $450 to $565 million for medical care and
public assistance for the first year after birth” (H 8635).
She contended (ibid.):

“In addition, retention of the Hyde amendment
would interfere with existing State statutes on use of
public funds for abortions. Forty-seven States and the
District of Columbia now permit medicaid reimburse-
ment for abortions, but the Hyde amendment would
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prevent them from following their own State laws and
guidelines.”

She argued that the amendment violated the equal pro-
tection clause of the 5th and 14th Amendments and the
right of privacy defined in Roe v. Wade and in the de-
cision outlawing the requirement of spousal or parental
consent (ibid.), and that it would deny constitutionally
guaranteed rights of conscience and of freedom to fol-
low the teachings of one's own religion on abortion by
imposing on poor women a religious doctrine not shared
by all people (ibid.). Mrs. Schroeder asked the House to
“have respect for our Constitution and compassion for
the poor those who can very often least afford to bear
unwanted or unplanned children.” (ibid.)

Mr. Paul asked (H 8635), “What other single social is-
sue since slavery has prompted such political activism.”
He said that until April 1976 he had practiced obstetrics
and gynecology, had treated thousands of obstetrical
cases and delivered, he estimated, 4,000 babies; he con-
tinued, “During this period of time I never saw one case
which required therapeutic abortion in order to preserve
the life of the mother. The issue of ‘the ”threat“ to the
mother’ is not realistic since it is so rare. This is emo-
tionally concocted and does not do justice to those who
use this as the reason for legislation” (ibid.). Mr. Paul
argued that the amendment would not prevent treat-
ment, e. g., of cancer by radiation or hysterectomy
though the treatment caused the loss of fetal life (ibid.).
He denied that the “potential birth of a malformed
child” justified abortion any *754 more than it justified
the elimination of new born defective life (H 8635-36).
Referring to the manner in which, he said, young people
had come to him seeking abortions, he commented (H
8636):

“This lack of concern for human life is an ominous
sign of a decaying culture. We as a Congress must not
contribute to this decay.

“ . . . The use of tax dollars for abortion flaunts the
first amendment protection of religious liberty. The
advice I give to the pro-abortionists is ‘Do not use the
dollar of citizens with devout religious beliefs against
abortion to carry out this procedure.’ This is like wav-

ing a red flag in front of a bull and providing an in-
centive for the antiabortionist to organize and rally
with great strength. Just remember how the antiwar
groups rallied and changed a bad situation in the
1960's when kids were forced to serve and die and
taxpayers forced to pay for an undeclared illegal war
pursued by an ill-advised administration.”

Mr. Paul insisted that there was historic precedent to es-
tablish the rights of the unborn and to recognize their
legal existence, as in matters of inheritance, and suits
for prenatal malpractice (ibid.). He asserted (ibid.):

“Frequently abortion is performed at the desire of
an aggressive social worker who fears food may be-
come scarce and for various other personal preju-
dices. Teenage abortion now is done with specific ex-
clusion of parental consent, if the Government so
chooses; another attack on religious convictions re-
garding the sanctity of the family. Opposite to this is
the abortion for the mother of the pregnant girl ”to
save face.“ In the private practice I had, this was the
strongest motivating factor for abortion. The pregnant
girl usually had a great psychological need and desire
to be pregnant and deliver a baby. A symbol to her of
something that represented love and affection. Abor-
tion carelessly given, financed by the Government,
hardly will settle this deep psychological problem.

“My entire political philosophy is built on the firm
conviction of the absolute right to one's life and prop-
erty but precludes all violent activity.”

Mrs. Burke objected to the amendment because it con-
tained no exceptions for rape and incest victims or for
ectopic pregnancies (ibid.) Mr. Kindness opposed the
Government's use of tax dollars to pay for an act in con-
travention of the civil rights of unborn children “which
is particularly offensive to many people from whom
these taxes are taken” (H 8636-37). Speaking of the ex-
pressed concern for the poor, he argued that nobody was
as poor as “an unborn child who has no Government to
protect it or who has no one to protect it” (H 8637).

Mr. Obey, although opposed to the Hyde amendment
because it allowed no exceptions, urged insistence on it
as the way to force the matter back to conference
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(ibid.). He explained his purpose (ibid.):

“Mr. Speaker, the only way we can get this very di-
visive and very painful subject discussed in a rational
way is to force this issue back into the conference
committee where it should have been handled in the
first place, where we can try to achieve a rational bal-
ance between those who are sensitive about the use of
taxpayers' funds for something which they very
deeply oppose and those who want to insure that we
have some rational exceptions made in the case of le-
gitimate instances of medical necessity.”

He noted that there were about six amendments at hand
in the House to incorporate exceptions for the cases of
danger of death, rape, incest, and such deformity as will
result in the infant's death within two years; he added
that no amendment took account of the cases in which
pregnancy materially worsens pre-existing diseases
(ibid.).

Mr. Quie supported Mr. Obey's position, but in prin-
ciple opposed abortion; he contended (ibid.):

“Mr. Speaker, we are talking here about the right of
people, because of their religious and moral beliefs,
to not support taking the lives of human beings. Lives
which have done no wrong and do not in any way
qualify as the ‘enemy.’

*755 “When I first came to Congress, we could not
even talk about birth control, which I believe in. We
have come from birth control in 19 years all the way
until now we are talking publicly about abortions in
this country, and we could continue down the devil's
toboggan slide to where we more and more accept as
public policy, taking the lives of undesirable people
after birth. Already this is occurring with some who
are born deformed.”

Mr. Meeds argued that the proper place to settle the is-
sue of the morality of abortion was by constitutional
amendment, not in an appropriation measure (ibid.). He
asserted that in states where abortions were legal, those
on welfare should be entitled to abortion in the same
circumstances as all others (ibid.) As to the money in-

volved in the appropriation measure, he said that the es-
timated $2,200 first year cost involved in pregnancies
carried to term was tenfold the cost of abortion (ibid.)
He concluded:

“One of the gentlemen said earlier rather than call it
a potential child, he preferred to call it a child with
potential.

“The potential of a welfare child is that there will
be a repeat of that situation.

“I think every child has a right to be brought into a
family that wants that child. A welfare child who is
unwanted has two strikes against him or her at the
start.”

He pointed to the Beal, Maher and Poelker cases as in-
volving resolution of the Hyde amendment issues, and
observed that taxpayers must pay for many government-
al activities of which they disapprove (H 8637-38).

Mr. Bauman argued (H 8638) that the amendment was
as little objectionable as one that forbade use of federal
funds to pay for selective murder; he continued:

“From time to time before national legislative bod-
ies major social and moral questions are posed in
such a way that their resolution allows future histori-
ans to conclude that the decision was a watershed in
the history of the Nation. The question before us
today has that quality.

“One of my colleagues made reference in debate to
a group of people in this House who are concerned
politically about their vote on this issue. He suggested
that is why perhaps these Members have made up
their minds to vote for this amendment, I disagree.
This issue is not going to go away, it is going to be
with us until finally it is resolved in the only forum
remaining, and that is the Congress of the United
States.”

He urged adherence to the position earlier taken by the
House, and, referring to the statement about the compar-
ative cost of abortion as against carrying the pregnancy
to term, he said (ibid.):
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“I suggest that it is a very offensive argument that the
people of the United States of America have now
reached the point where they will sanction the theory
that our Government should use taxes to kill people
because it is too expensive to let them live. Which
one of us has the audacity to play the role of God and
decide who shall or shall not be permitted to live?”

Mr. Nolan supported the amendment, (ibid.) quoting
Benjamin Rush as having said that:

“Nothing can be politically right that is morally
wrong: and no necessity can ever sanctify a law that
is contrary to equity.”

He spoke of all persons' “inalienable right to life” and
of the national tradition of protecting the weakest and
most vulnerable members of society (ibid.).

Mr. Russo (H 8638), while he vehemently disagreed
with the decisions of the Supreme Court legalizing
abortion, recognized them as the law until the enact-
ment of a constitutional amendment; but he argued that
the legality of abortion did not mean that “Congress
must finance the taking of defenseless lives,” and that
the federal government

“. . . should assume a neutral stance in this matter
neither interfering with the constitutional rights of the
woman, nor encouraging it through the use of tax dol-
lars.”

*756 Approving Mr. Hyde's upholding the “sanctity of
human life,” Mr. Russo continued (ibid.):

“Millions of Americans of all religious persuasions
and convictions have beseeched Congress to take firm
action and halt the tragic and ever-increasing number
of abortions performed in the United States every
year.

“Time and time again the proponents of unlimited
abortion have derided and scorned those of an oppos-
ing viewpoint. This attitude in itself indicates the

level of insensitivity that can be reached by the pro-
abortion forces.

“The reverence for life embodied in the Hyde amend-
ment amounts to a significant reaffirmation of what is
best in the American character and something of
which all Americans should be proud. The mind-set
that is created by those who take a casual and flippant
view of conception, pregnancy, and birth is destruct-
ive of American institutions and is chillingly reminis-
cent of the underlying philosophy of some of the
world's most totalitarian governments.”

He acknowledged some merit in the argument that the
amendment discriminated against poor women; he con-
tended, however, that the argument was “overshadowed
by the fact that every time a woman has an abortion, a
human life is lost. This is the essence of this entire dis-
cussion today” (ibid.) He concluded with a plea to the
House to stop the increasing number of innocent victims
of abortion (H 8639).

Mr. Wirth (ibid.) argued against the amendment and for
concurrence in the Senate position. He contended that
the amendment abridged the constitutional rights of
many women, that it would not end abortions but would
deny them to women who could not pay for them, and
force indigent women to seek more dangerous methods
of terminating unwanted pregnancies, exposing them to
the risk of unnecessary death or severe emotional and
physical complications. Admitting that the available
statistics are hard to pinpoint to illegal abortion [FN4]
he stated that (ibid.):

FN4. The CDC Abortion Surveillance Annual
Summary 1975 reported deaths from illegal
abortions only for the years 1972-1975 (pages
9-10).

Year Number

--- -------

1972 39
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1973 19

1974 6

1975 4

The decline was said probably to reflect a de-
crease in the number of illegal abortions, wo-
men who would otherwise have had illegal
abortions electing the safer legal procedures as
they became more widely available. It added
that for some women the lack of public funding
acted as a deterrent to their obtaining safer pro-

cedures. The data on deaths connected with
legal abortions are in Tables 20-22 of the 1975
survey and Tables 20-23 of the Prepublished
1976 survey data. These data show a slightly
decreasing rate of deaths:

Number Number per

Year of deaths 100,000 abortions

1972 24 4.1

1973 26 4.2

1974 27 3.5

1975 27 3.2

The data demonstrate that the rate of fatality
increases with weeks of gestation. Aggregate
figures for 1972-1976 were:

Weeks of Number Deaths per

gestation of deaths 100,000 abortions

8 or less 10 0.6

9-10 19 1.7

11-12 17 2.8

13-15 17 7.8

16-20 40 16.1

21 or more 13 26.8

--- ----

Total 116 3.0

For material on death and serious complica-
tions arising out of delayed abortion see W.
Cates, et al., The Effect of Delay and Method
of Choice on the Risk of Abortion Morbidity,
Family Planning Perspectives, Vol. 9, No. 6,

Dec. 1977, p. 266.

“. . . available statistics indicate that the risks in illeg-
al abortions are substantially higher than those in-
volved with legal ones.”
He argued that it was hard to estimate the cost of
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treating the after-effects of the self-induced abortions
that would occur among the indigent if the amend-
ment were passed, but that they would be very large
(ibid.). He recommended effort and funding for fam-
ily planning and birth control, so that abortion would
become a rarely used *757 emergency measure
(ibid.). He concluded (ibid.):

“I question the wisdom of the Federal Government
using the power of the purse to dictate policies ar-
rived at on the State level. My own State of Colorado
was one of the first to enact legislation permitting
abortions to take place under certain conditions.
Clearly, passage of the Hyde amendment would seri-
ously interfere with the exercise of the will of the
people of Colorado as has been expressed in their
laws. For all of the above reasons, I am voting against
the Hyde amendment, and I urge my colleagues to do
likewise.”

Mr. Oberstar (H 8639), unpersuaded that debate was
likely to change any minds, sought to “correct the re-
cord” by stating that the Court (in Wade and Bolton )
addressed itself “primarily to the rights of the mother,”
ignoring what he, thousands of his constituents and mil-
lions of others believed was the “vital issue,” “the rights
of the unborn,” which he believed would be best protec-
ted by a constitutional amendment. He concluded, ur-
ging the House to end “Federal financing for the taking
of lives” (ibid.):

“To those who oppose abortion, I call upon their
social conscience to consider the far-reaching needs
for legislation in the areas of maternal and child
health care and prenatal health care, perinatal and
child health care, for legislation relating to the medic-
al and other expenses incurred in the adoption of a
child, and for funding for rape prevention and control.
These are deeply felt needs in our society. It is not
enough to support legislation of this kind while we ig-
nore those other needs. The two must be joined to-
gether.

“The amendment that we are about to vote on is
not, as some have referred to, discriminatory legisla-
tion; it is the only voice we can raise in behalf of the

voiceless and the voteless the unborn.”

Mr. Frenzel (H 8640) recognized that there were de-
grees of agreement with the Wade and Bolton decisions
as well as disagreement, but argued that the amendment
discriminated against the poor, and was possibly invalid
a point the Court would consider in Maher and Beal. He
contended the amendment “would prohibit abortions
only for those who need them most,” and remit them to
illegal abortions with the attendant deaths and serious
and costly medical complications; the “issue here,” he
said, “is equality under law, not the cost of passage or
failure,” but, he pointed out, the cost to the government
if these women were “forced” to carry their pregnancies
to term would be tenfold the cost of abortion (ibid.). Of
the language of the amendment he said (ibid.):

“It is conceivable that this language could be inter-
preted to prohibit all abortifacient birth control meth-
ods, it could end all teaching of abortion methods in
medical schools and could deny abortion counseling
or discussions in any classroom or organization re-
ceiving Federal funds.”

Mrs. Mink (ibid.) characterized the amendment as
“inappropriate, unconstitutional, discriminatory, and
cruel.” She argued (ibid.) that the amendment sought to
“set policy” through an appropriation bill rather than,
more appropriately, through the Committees to which
the issue raised by Wade and Bolton had been presen-
ted. She said the amendment was invalid under the
equal protection clause, so broad that it prohibited
medicaid abortions even if the mother's life was en-
dangered, and urged (ibid.):

“This amendment is simply a discriminatory measure,
one designed to limit access to safe, legal abortions to
a segment of the population that can ill afford one on
their own.”

She noted that the measure could not be justified as sav-
ing money, and would compound the plight of poor wo-
men by driving them to seek illegal and unsafe abor-
tions (ibid.).

Mr. McCollister, supporting the Hyde amendment, ex-
pressed his discouragement that those moved by the
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plight of the poor pregnant woman were so little con-
cerned *758 for the welfare of the unborn child (ibid.).
He agreed that the House was dealing with human life,
including that of the child; he asserted (ibid.):

“Medical evidence is overwhelmingly clear that the
processes of life begin at conception. Regrettably the
Supreme Court has ignored this medical fact and has
declared that the word ”person“ as used in the 14th
amendment does not include the unborn. ([FN5] )
However, there appeared no doubt in the majority's
1973 opinion as to what the legal effect of fetal per-
sonhood would have on that case. The Court stated:

FN5. Cf. Roe v. Wade, 1973, 410 U.S. 113 at
158, 163, 93 S.Ct. 705 at 729, 732, 35 L.Ed.2d
147 (“ . . . the word ‘person’ as used in the
Fourteenth Amendment does not include the
unborn”; “With respect to the State's important
and legitimate interest in potential life, the
‘compelling’ point is at viability.”) (Footnote
by the Court.)

‘If this suggestion of personhood is established, the
appellant's case, of course collapses, for the fetus'
right to life is then guaranteed specifically by the
Fourteenth Amendment.’

“Such a moral pronouncement by the Court seems
to me to totally disregard the medical evidence as
well as several legal precedents for the rights of the
unborn in areas of common law and the law of torts.”

Mr. Badillo (H 8640-41) stated that the hearings of the
Judiciary Committee Subcommittee on Civil and Con-
stitutional Rights in recent months had explored in
depth the legal, moral, and medical aspects of the ques-
tion without reaching any decision about proposing a
constitutional amendment to the Congress and the
people; the hearings, he said, made the divergence of
opinion among the witnesses clear:

“Yes, there are people who, by their religious belief,
feel that abortion is murder. Yet there were represent-
atives of other religions who testified that life begins
at birth, and still others stated that a child does not

achieve the status of an individual until the age of 1
year. Each group is convinced of the morality of their
position, and within the ethical framework of their re-
ligion, each is correct. It seems to me, therefore, that
it is absolutely untenable for this body to make the
judgment that we will accept the morality of one seg-
ment of our society, and reject that of another.

“We must, therefore, deal with the legality of abor-
tion, and until there is a higher body to interpret our
law than our Supreme Court, we must abide by its de-
cisions. Three years ago, the Court decided that, un-
der certain circumstances abortion is legal in this
country. We must abide by that decision, and the
Hyde amendment, on which we are about to vote,
flaunts that decision. It is, therefore, clearly illegal
and unconstitutional.”

Mr. Badillo challenged the correctness of Mr. Hyde's
assertion that the amendment would not prevent certain
types of therapeutic abortions or extend to certain med-
ical procedures that had the secondary effect of ending
fetal life (H 8641). He asserted that the bill was doubly
discriminatory, against the poor, and against those poor
women suffering disabilities for which abortion is the
medically indicated procedure (ibid.).

On the motion to recede from the disagreement with the
Senate amendment (deleting Section 209, the Hyde
amendment, from HR 14232), the vote was 150 in fa-
vor, 223 opposed, and 58 did not vote; the motion to in-
sist on the disagreement was, accordingly, agreed to (H
8641-42).

The Senate debated the insistence of the House on the
Hyde amendment on August 25th (S 14562-70). Senator
Helms opened the debate (S 14562-63) by characteriz-
ing as invidious the argument that continued medicaid
funding of abortion was cheaper for the government
than funding childbirth (an argument that he attributed
to Senator Packwood and to Dr. Hellman of DHEW); he
said:

“To vote against the Hyde amendment in the con-
text of this argument is to take the Senate on the first
step to horror and tragedy. What we will be saying, if
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we *759 reject the Hyde amendment under these cir-
cumstances, is that innocent human lives can and, in-
deed, should be subordinated to the monetary in-
terests of the state. If we embrace this principle today,
to what extremes will we go tomorrow? I predict, and
I do so with all seriousness that if we today embrace
the principle that innocent human life may be dis-
posed of to save the Government money in regard to
child care, in the foreseeable future we could again
hear this argument applied to the old, the feeble, the
infirm, and the handicapped.”

He asserted that “the modern practice of abortion as a
policy of government first appeared in the Nazi and
Communist dictatorships,” that at the Nuremberg trials
“the promotion of abortion was considered a crime
against humanity,” and that the Nazi regime in some
circumstances forced abortions on Eastern European
women as part of their genocidal policies“ but strictly
enforced as to Germans the German law prohibiting
abortions (S 14562). He quoted from Nazi documents
(apparently from the Nuremberg trial materials) instruc-
tions to occupation personnel to permit abortions for
East European women if they requested them, unless the
father was German, in which case special permission
was required; he quoted passages indicating that some
doctors at the time had disagreed on moral grounds with
promoting abortion, and that the more intelligent female
eastern workers had misgivings because they ”knew“
that artificial abortion impaired a woman's ability to
conceive; he quoted the Nuremberg defense as arguing
that they were exculpated by the fact that the women
had requested the abortions, and that abortion generally
was ”a special violation against life“ generally incurring
a lesser punishment than murder, and had not before the
trial been considered a crime against humanity (S
14562-63). He contrasted the position of American ob-
stetricians and gynecologists expressed in 1940 and
1941 publications of treating the duty to preserve hu-
man life as including the unborn (S 14563). To the ar-
gument that in a pluralistic society one group should not
impose its beliefs on others, Senator Helms answered
that he could think of no clearer imposition of one per-
son's belief on another than ”by requiring that person
under penalty of law to finance activity to which he is

morally, religiously, and philosophically opposed.“ He
argued that the Senate had to consider whether it would
force millions of Americans to violate their long tradi-
tion of religious morality concerning abortion and force
them to finance an act which they believed to be a hom-
icide; he asserted that millions of Christians found in
the Bible many indications that abortion is contrary to
Christian morality. He quoted (ibid.) Jeremiah, Chapter
1, verse 5 (from the King James version):

“Before I formed thee in the belly I knew thee; and
before thou camest forth out of the womb I sanctified
thee . . .”

Senator Helms cited the June 1976 Southern Baptist
Convention resolution as reaffirming the “biblical sac-
redness and dignity of all human life, including fetal
life,” and stated:

“Practice of abortion for selfish non-therapeutic reas-
ons wantonly destroys fetal life, dulls our society's
moral sensitivity, and leads to a cheapening of all hu-
man life.”

He argued that funding abortions restrained those who
religiously opposed abortion in the free practice of their
religion (ibid.). He admitted that a “legislative amend-
ment” to an appropriation bill was generally undesir-
able, but urged (ibid.):

“Even our most precious and longstanding constitu-
tional principles admit of exceptions in certain cir-
cumstances. Today we are talking about the lives of
hundreds of thousands of children about to be born
and we are talking about a very positive and straight-
forward restraint on the freedom of religious practice
by the use of the taxing power of the Federal Govern-
ment. I believe that on balance, an exception and ne-
cessary on this occasion to our procedural practice.”

Senator Bayh argued (ibid.) that a much stronger case
could be made for no abortion than for the language of
the Hyde amendment*760 which, he contended, said,
“if you are poor, if you are a member of a minority
group, your chances of having an abortion are going to
be seriously limited; whereas, if you are affluent, of any
color or ethnic group, you have the wherewithal neces-
sary to get an abortion,” and he expressed agreement
with the lower court decisions that he said had held that
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language like that in the amendment was unconstitu-
tional; he expected the Supreme Court would so hold.
Senator Helms inquired (ibid.) whether it was not “a
matter of saying that nobody shall have an abortion at
Government expense?” Senator Bayh answered (ibid.)
that the (implied) argument was very closely related to
the earlier and unacceptable argument, “Why should my
tax dollars be used to dump napalm on defenseless ci-
vilians in Vietnam?” Senator Brooke interjected (ibid.)
that the point was that people who would be denied fed-
eral funding for their abortions if all funding of abor-
tions was stopped are those people only who, if they are
to have an abortion at all, would have to have it at fed-
eral expense because they cannot afford it in any other
way. Senator Helms interpreted Senator Brooke as
meaning that the remedy was to force the taxpayers to
pay for hundreds of thousands of abortions (ibid.). Sen-
ator Brooke answered (S 14563-64) that no Senator
favored abortion, that the issue was not “antiabortion or
proabortion,” but that under the Hyde amendment a
mother cannot have an abortion even if it is to save her
life. Senator Bayh made the same argument (ibid.) Sen-
ator Helms pointed out (S 14564) that Mr. Hyde had
said his amendment did not intend “to prohibit those
medical procedures necessary to save the life of the
mother” but Mr. Brooke insisted that the amendment
clearly ruled out all abortions at federal expense. Senat-
or Helms answered (ibid.), “The doctrine of self-de-
fense is applicable here,” and argued that there was no
uncertainty of intention: life saving types of procedures
were not considered abortions, and Mr. Hyde had made
the record clear. Senator Bayh denied the validity of the
argument, as did Senator Brooke (ibid.)

Senator Packwood rose to deny that he had supported
abortion as less expensive for the government than
childbirth any more than he based his support of capital
punishment on economic grounds (ibid.); rather, he
said:

“I think the woman is entitled to determine for her-
self whether or not she wants to terminate an un-
wanted pregnancy. It is not the business of the Senat-
or from North Carolina nor me nor the U. S. Govern-
ment, nor anybody else. It is a decision for that wo-

man to make.”

He rejected the idea that other nations' experience in
legalizing or forbidding abortion proved something
about abortion (ibid.), and while saying, “Abortion is a
moral issue,” he pointed out that historically abortions
had not been forbidden in Anglo-American law until the
first half of the nineteenth century, that they were for-
bidden partly for moral reasons, partly because abortion
was medically unsafe, and that in the 1960s some states
began to legalize abortion, others considered and rejec-
ted such legalization. He continued (ibid.):

“But we can say that in 200 years, we have gone full
circle; in terms of at least a majority opinion, from
legal to illegal and back to legal again.

“I maintain that God did not talk to any of us at any
time in that complete circle and say, ‘At this point in
time, we have reached the final decision on abortion:
it is right, it is just, it is moral;’ or, ‘It is awful, it is il-
legal, it is immoral.’

“If anything, it is a personal decision, a very, very
personal decision, and one that should be left to a wo-
man and her physician to determine whether or not
that abortion is going to be performed.”

As bearing on the argument of morality he read again
the list of about fifty religious organizations that
favored legalized abortion (S 14564-65). The list in-
cluded “Southern Baptist Convention, 1974 (Reaffirmed
1971 endorsement)” and “Catholics for a Free Choice,
1975” (S 14565). Senator Packwood explained (ibid.):

“I cite that list simply to say that there is a religious
division in this country as to *761 whether or not we
should have legalized abortion: a very significant por-
tion of religious leadership in this country says yes,
and a very significant portion says no. Under those
circumstances, we should not, in this country, attempt
to intervene on one side or the other in what is essen-
tially a moral dispute.”

He argued (ibid.) that the amendment would not stop
abortions: the rich would be unaffected, the poor will
bear their pregnancies to term, whether they wish to or
not, or else will seek illegal abortions, risking death or
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other after-effects; if, he said, the Congress wished to
weigh in on one side “of a very personal, moral issue,”
it should understand that they are weighing in, not to
stop abortions, but to stop them “for a single slice of the
country that is so poor, so barren of any economic re-
sources, that unless they have Government help for
medical assistance, they get no medical assistance,” in
this case, for abortion. He expressed the hope (ibid.)
that the Congress would not take that position because it
would be “hypocritical in the sense of thinking that we
are going to stop abortions, and we are sentencing many
women to death who will try to have abortions that will
be badly, unscientifically performed, and who will die
as a result of those abortions.”

Senator Buckley assumed (S 14565) that his position on
“the moral aspects” of the issues were known and
needed no repetition; to the argument that the indigent
woman was constitutionally entitled to public funding
for abortion, he opposed the several times quoted asser-
tion in the Solicitor General's Memorandum in Beal v.
Doe that the qualified right to an abortion does not im-
ply a correlative right to free treatment; he noted that
then Governor Carter had recently expressed the same
view. To the general argument that the poor should be
accorded the same access to abortion that the means of
the rich assure to them, he answered (ibid.) that the poor
would be better served by being accorded some other
advantage that the rich enjoy. He argued (ibid.) that Mr.
Hyde's explanation in the House of the intent of the
amendment made it clear that it would not preclude the
use of medicaid funds where a woman's life was at
stake.

Senator Stennis contended that the issue was not
money, nor was it a political issue, nor a legal question
(S 14566); he did not see how the Supreme Court could
properly lay the predicates and guidelines, the legal and
illegal terminology, and restrict the states and federal
government in a field that did not present a legal ques-
tion but a question of old-fashioned morality. He
thought abortion virtually analogous to the wrongful
taking of human life (ibid.), and, he continued:

“But other than that I believe this trend that we
have drifted into, and drifted is a soft word, with ref-

erence to abortion as a whole, strikes at the very basic
foundations of the family, which is not just an isol-
ated institution, but the family that I refer to is the ba-
sic concept of our present civilization, whatever reli-
gious sect or whatever religious views, if any, one
may have. I am talking about the basic concept of the
family and family life.

“As I understand human nature there is no doubt in
my mind that this drifting trend we have taken and
that we argue and try to justify on a narrow concept is
leading us over the abyss on the basic question of
what does the family mean and what is its place and
how essential and necessary and indispensable it is if
we are going to have a society anywhere near the
standards of morality and decency and the basic
concept of life as we have inherited it and as we have
been trained in it.”

Senator Eagleton supported the amendment as embody-
ing the only proper federal policy; he emphasized his
role in securing passage of the Family Planning Ser-
vices Act of 1970, and in obtaining senatorial concur-
rence in a House amendment forbidding use of Planning
Act funds for abortions; he argued that the Wade and
Bolton cases did not decide that the government had to
pay for abortions (ibid.).

*762 Senator Hathaway pointed out that the amendment
might be taken to forbid funding for certain widely used
birth control methods which may have abortifacient
qualities IUDs and “morning after pills” might forbid
the teaching of abortion procedures and the use of abor-
tifacient drugs in institutions receiving DHEW funds,
and might result in excluding abortion from the cover-
age of DHEW employees under their governmental
medical insurance (ibid.). When Senator Buckley ar-
gued that Mr. Hyde had explicitly disclaimed such side
effects, Senator Hathaway answered that the language
of the amendment was too clear to permit resort to le-
gislative history (S 14566-67). Mr. Brooke agreed with
Senator Hathaway and said that Mr. Hyde could have
used appropriate language to cover the exceptions (S
14567). Senator Helms explained that if Mr. Hyde (who
was then seated in the Senate chamber beside Senator
Helms) had tried to include such language he would
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have encountered the problem of legislating on an ap-
propriation bill. Senator Brooke said that nevertheless
no court called on to interpret the language would incor-
porate the exceptions that Senator Buckley “was trying
to write into this language at this time” (ibid.). Working
out new language in conference was discussed as a pos-
sibility (ibid.).

Senator Brooke argued (ibid.) that the Supreme Court
had held that women have a constitutional right to ter-
minate their pregnancies under certain circumstances
and had not held that the right was a right only of the
wealthy; the Hyde amendment, he argued, did so restrict
the right. He asserted that “Women making the choice
of abortion should not be discriminated against in Gov-
ernment programs,” that the amendment would expose
poor women to unsafe and fatal abortions (ibid.); he
foresaw “an increase in abandoned, abused, and un-
wanted children” (ibid.). Senator Brooke cited the Civil
Rights Commission's strong opposition to the amend-
ment, its probable invalidity under the Fifth Amend-
ment, its harsh prohibition of abortions to save the
mother's life, and in the case of rape and incest, and its
possible effect as a prohibition of abortion counseling
by any health facility receiving any DHEW financing
(ibid.). Observing that the amendment was legislation
on an appropriation bill, that the Supreme Court would
in the fall hear two cases involving the validity of re-
strictions on medicaid funding of abortion, and that one
such restriction had been invalidated by the Tenth Cir-
cuit Court of Appeals, he argued that the amendment
was ill-timed, unconscionable, and should be defeated
(S 14567-68). Senator Packwood, too, asserted that the
Hyde language was too clear to be modified by refer-
ence to legislative history; he presented a letter from the
American College of Obstetricians and Gynecologists
quoting standard definitions of abortion (S 14568).

Referring to Senator Stennis's appeal to old-fashioned
morality, Senator Packwood said (ibid.) that before stat-
utes forbade abortions, family life was apparently most
reverenced; that in Japan and China, one a democracy,
the other a dictatorship, abortion was legal; that the is-
sue did deal with the reverence of family members for
one another; that he did not put the matter on constitu-

tional grounds; he urged defeat of the amendment as a
matter of wise policy, saying (S 14568-69):

“The wise policy in this country not the constitu-
tional policy, although I am convinced, as I said be-
fore, that the Hyde amendment is unconstitutional but
the wise policy, the decent policy, is one of individual
choice. That is what this country was founded on 200
years ago; the right to make for yourself the decisions
that affect you.”

Senator Bartlett argued (S 14569) that the “life of the
mother” point could be clarified and the bill passed; he
attacked the argument of those who said they opposed
abortion but also said, “I do not want to enforce my
morality on other people.” He said:

“Hogwash. I think we impose our morality on other
people, or our constituents' morality on other people,
time after time in this body. I think it is important that
morality be involved in the decisions that *763 we do
make, but I think what we are talking about here ”

After an interruption, Senator Bartlett resumed (ibid.):
“I think what we are doing here is enforcing

someone else's morality on the fetus, on the life of the
fetus, as to whether or not that life continued.”

The Senate, he argued would be approving the use of
one person's morality against another person (ibid.) The
question, he said, presented a moral issue and also a
legal issue that was legislated by the Supreme Court;
the Court had “legislated morally,” though in a way dis-
approved by many in the country; the issue was not one
on which “we should feel we have a right or an obliga-
tion to finance abortions, which are simply considered
anathema by many, many people in this country” (S
14569).

After Senator Helms noted that the name of the South-
ern Baptist Convention should apparently be deleted
from Senator Packwood's list of religious organizations
favoring the legalization of abortion, Senator Helms
moved that the Senate recede from its disagreement
with the Hyde amendment (ibid.). That motion was de-
feated, 35 voting for it, 53 voting against it, 9 not voting
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(S 14569-70). Senator Bayh then moved that the Senate
insist on its disagreement with the Hyde amendment
and authorize the Chair to appoint conferees on the part
of the Senate; Senator Church explained that his vote
for the motion would be based solely on the failure of
the amendment to except abortions “to save the life or
preserve the health of the mother,” and Senator Javits
presented a letter from the New York City Health and
Hospitals Corp. urging deletion of the Hyde amendment
as having the primary effect of denying to medically in-
digent women access to abortions even to save life (S
14570). Senator Bayh's motion was carried by essen-
tially the same vote as that by which Senator Helms's
motion lost (S 14570-71).

The Senate having insisted and appointed conferees for
the committee, the House on August 26, 1976, appoin-
ted conferees as well (H 9087-88).

Mr. Flood submitted the Conference Report on H.R.
14232 to the House on September 15, 1976 (H
10126-27). Technically it was a report of disagreement
since the Senate amendment deleting the Hyde amend-
ment was neither agreed to nor receded from but it in-
corporated a Joint Statement of the managers reflecting
the action agreed upon. The agreement in the statement
was that the House managers would offer a motion to
restore Section 209 amended to read (as it was finally
enacted) as follows:

“Sec. 209. None of the funds contained in this Act
shall be used to perform abortions except where the
life of the mother would be endangered if the fetus
were carried to term.”

And the Senate managers agreed to move that it concur
in that amendment of the Senate's amendment. The rel-
evant text of the Joint Statement read (H 10127):

“Most certainly, this is a difficult, emotionally
charged issue one which many believe should be dealt
with by the appropriate legislative committees.

“Nevertheless, in an effort to resolve this issue and
avoid further delay in meeting the vital needs ad-
dressed by programs in this bill, a majority of the
Conferees have agreed to a modification of the House

bill language.

“It is the intent of the Conferees to limit the finan-
cing of abortions under the Medicaid program to in-
stances where the performance of an abortion is
deemed by a physician to be of medical necessity and
to prohibit payment for abortions as a method of fam-
ily planning, or for emotional or social convenience.
It is not our intent to preclude payment for abortions
when the life of the woman is clearly endangered, as
in the case of multiple sclerosis or renal disease, if the
pregnancy were carried to term. Nor is it the intent of
the Conferees to prohibit medical procedures neces-
sary for the termination of an ectopic pregnancy or
for the treatment of rape or incest victims; nor is it in-
tended to prohibit the use of drugs or devices to pre-
vent implantation of the fertilized ovum.

*764 “Furthermore, the proposed language would
not interfere with or limit Federal aid to medical
schools conducting research into, or teaching of,
abortion procedures for therapeutic purposes.

“The Congress is aware that there are three cases
related to this issue to be heard by the Supreme Court
this fall, and wishes to make clear that the Congress
in its action upon this particular appropriations bill
does not intend to prejudge any constitutional ques-
tions involved in those cases.”

Mr. Flood called up the Conference Report on Septem-
ber 16, 1976, and moved that the House recede from its
disagreement to the Senate's amendment deleting ori-
ginal Section 209 and concur in the amendment with an
amendment restoring Section 209 amended to read as
quoted just above (H 10312). Urging support for his
motion, Mr. Flood explained the Conference action and
Section 209 in these terms (ibid.):

“This has been the most difficult conference, believe
me, the most difficult conference that I have ever ex-
perienced in my public life.

“We met repeatedly with the Senate conferees day
after day for many, many hours. The House conferees
insisted that they could not, and would not, recede
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from the clearly stated position of a majority of the
Members of the House that HEW funds should not be
used to pay for abortions. We proposed a modifica-
tion of the Hyde amendment to permit payment for
abortions only in those instances where it is necessary
to save the life of the mother. The Senate conferees
attempted repeatedly to persuade us to agree to lan-
guage which we believed would leave the door open
to payment for abortions in cases where it is not a true
medical necessity. We rejected all such proposals. Fi-
nally, the House and the Senate conferees agreed to
accept a proposal made by the gentleman from Mas-
sachusetts (Mr. CONTE) that the language be
amended to read: ”None of the funds contained in this
act shall be used to perform abortions except where
the life of the mother would be endangered if the
fetus were carried to term.

“As far as I am concerned, this language means es-
sentially the same thing as the language which I ori-
ginally proposed to permit abortion only in cases
where necessary to save the life of the mother. For
that reason, and for that reason alone, I was able to
accept it.”

Mr. Flood strongly urged the President and the Secret-
ary of HEW “not to permit this legislative provision,
now whose intent is clear and unmistakable, to be emas-
culated by any regulations or interpretations,” and he
concluded (ibid.):

“I am convinced that if it is properly administered by
the Department of Health, Education, and Welfare, it
will bring about a substantial reduction in the number
of abortions performed for nontherapeutic reasons.”

Mr. Conte, supporting the motion, stated that the lan-
guage “did not prohibit abortions per se; there is serious
doubt whether such a prohibition could be made except
through a constitutional amendment” (H 10312-13). He
argued that Section 209 prohibited federal funding of
abortions, not the performance of abortions, and he used
the language of the Joint Statement to explain the
amendment (ibid.). Mr. Conte said he thought Section
209 the best possible compromise, and he emphasized
that prompt action was required if the Congress was to
have the opportunity before its planned adjournment on

October 2 to override the expected presidential veto, for
the bill appropriated $4 billion above the President's
budget (ibid.). Mr. Conte, author of amendments in-
creasing the funding for mental health and other pro-
grams, said that he would vote to override the veto
(ibid.).

Mr. Obey supported the amendment (H 10313-14). But
he devoted his speech to a strong condemnation of the
action of the American Council of Catholic Bishops in
intimating a preference for a presidential candidate on
the one issue of abortion. Mr. Obey said:

“The Council of Bishops has the same right as any
other organized group indeed *765 they have an ob-
ligation to speak out on moral issues which confront
the Nation. But, when they collectively or individu-
ally, in and through their roles as officials of the
Catholic church, go beyond that by leaving the im-
plication that they prefer a Presidential candidate be-
cause of his position on one issue, to the exclusion of
all others, they make a serious mistake for the church
and a mistake for the country.

“One of the foundations of American freedom has
been the tradition, rooted in the first amendment to
the Constitution, which draws a hard firm line
between church and State. That line stands as the one
sure protection of all churches against the heavy hand
of government and against the domination of public
affairs by any one organized church.

“I am a Catholic . . . .

“But, because I do care about the church, and even
as I support the amendment I feel it necessary to ob-
ject to the bishops' political statement in my individu-
al capacity as a Catholic and in my public capacity as
a public official who happens also to be a Catholic.

“In my private capacity as a Catholic, I must object
because I believe the bishops' action will produce a
backlash against the church and is distorting Catholic
values in the eyes of the American people. The action
of the Catholic bishops in appearing to be subtly
blessing the candidacy of one candidate for President
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simply on the basis of his position on abortion, even
though that difference is one of tactics, not substance,
and even though the other candidate is extremely
close to the church on a great number of other moral
issues, is a negation even though unintentional of
what the church has always stood for concern about
poverty, about racial justice, about hunger, and other
areas of social justice.”

He quoted the President of Georgetown University
(Rev. T. S. Healy) as condemning the reduction of all
the issues in a major political contest to a single issue,
and expressed the view that the bishops should not
make any pronouncements about candidate preferences,
and denied “the wisdom or the right of the official lead-
ers of the Catholic church to pressure public officials,
be they Catholic or not, into taking certain actions on
matters of political strategy” (ibid.) Mr. Obey said he
happened to agree with the Church position on abortion,
but that he was voting for the amendment not because
he was a Catholic but because he thought it sound pub-
lic policy, although he said:

“I believe it should have given physicians more latit-
ude in determining medical necessity, because the last
time I looked, the physicians seemed to know a little
bit more about medical requirements than the politi-
cians. But I am willing to accept this language in or-
der to save this bill and in order to try to keep this
country together on this most divisive and emotional
issue and I hope you are too.”

He repeated that the Catholic Church “was operating
outside of their own realm of competence” when its
leaders (or those of any other church) tried to bring their
collective weight to bear in a debate between public of-
ficials over such a question of strategy as whether a
constitutional amendment or some other form of action
is the more appropriate response of government to the
abortion question.

Mr. Hyde deplored the reference to the Council of Bish-
ops-Carter-Ford-abortion controversy, saying that it
started with Carter's invitation to the bishops (H 10314).
He supported the amendment as a compromise embody-
ing the essentials of what he intended; he said (ibid.):

“No one, least of all myself, denies the hardship
and even in some cases tragedy that can result from
an unwanted pregnancy. The issue, however, is
whether the avoidance of this hardship is worth the
killing of a human life. The issue is the nature of the
sacrifice to avoid this hardship.”

Mr. Hyde objected to the Joint Statement's language
about not prejudging the Maher and Beal cases as gratu-
itous and irrelevant (ibid.). After referring to environ-
mentalists' concern for the animal and the inanimate, he
concluded (ibid.):

*766 “The unborn possess this distinction they are
human and, if not killed by some physician, then life
and thought, emotion and choice, love and reason,
will go on inside them.

“I do support this amendment, not because it is per-
fect, but because it is the best attainable. Many human
lives will be saved, and this is no small achievement.

“This language says that human beings are not mere
commodities to be manipulated, exploited, or thrown
away. This language tells the social and biological en-
gineers that this Congress still believes that human
life is unique in creation and possessed of dignity.”

Ms. Abzug, opposing the motion, contended that the
amendment was discriminatory class legislation and un-
constitutional; she wondered that the House did not
await the Supreme Court's decision in the Maher and
Beal cases, and charged (ibid.):

“What the Members supporting this amendment are
challenging is a Supreme Court decision with which
they disagree. And even though they disagree with
that Supreme Court decision with which they have a
right to disagree this is not the way to change it. We
cannot change a Supreme Court decision interpreting
the Constitution of the United States by an amend-
ment to an appropriation bill. If you want a constitu-
tional amendment, then fight for that. But I think this
is an error, an inappropriate way to legislate. I believe
the Court will strike it down.”

She termed the amendment cruel to those who cannot

FOR EDUCATIONAL USE ONLY Page 145
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



help being poor, arguing that the Supreme Court had
made the question of abortion one to be decided by the
woman, not by the clergy nor by Congressmen (H
10314-15). She noted that the cost of denying abortion,
in child care and after-care following self-induced or
other illegal abortion was great, and that as a result of
the amendment some would die (H 10315). She argued
that the amendment precluded abortion for the victims
of rape and incest, as well as for genetic deformity, and
that the language “where the life of the mother would be
endangered” would leave doctors and the states uncer-
tain of their rights (ibid.). She urged sending the issue
through regular committee procedures, especially in
light of the expected Supreme Court decision in the Ma-
her case (ibid.). Contending that the opponents of abor-
tion knew that the only way to outlaw abortion was by
constitutional amendment, she appealed to the Members
“not to penalize those who are pregnant and poor and
outlaw abortions for them when other women will con-
tinue to obtain safe, legal abortions” (ibid.). She asser-
ted that a recent New York Times poll indicated that
67% of the respondents believed that the abortion de-
cision should be left up to the woman and her doctor
(ibid.) She said that the amendment exhibited poor
draftsmanship and she characterized as deceptive the
use of one kind of language in the amendment and of
stating the exceptions to the amendment's language in
the report (ibid.).

Mr. Fraser opposed the amendment, saying (H 10316):

“. . . the medicaid program was designed to buy com-
prehensive medical assistance for the needy and for
the indigent of this country. For us to say what the
medical procedures should be and to say what is
available to the indigent and the near poor is, I think,
invidious discrimination, and it ought to be stricken
down.”

He predicted that enactment of the amendment would
result in increased illegal abortions and a corresponding
rise in abortion-related deaths, a chaotic situation affect-
ing reimbursement to the 47 states and the District of
Columbia which then reimbursed for abortions, and fur-
ther lawsuits like the number which had already raised
the issue presented in the Maher case (ibid.).

Mr. Bauman supported the amendment; he noted that
years of efforts to bring a constitutional amendment
concerning abortion to the floor had been unsuccessful,
and said the amendment was a valid limitation in an ap-
propriation bill and not an invalid prohibition (ibid.).
“Why,” he asked, “should Federal taxpayers' funds be
employed *767 to murder the unborn?” (ibid.). The
lives involved are those of “defenseless human beings,”
and the cruelty involved is not toward the impoverished
mothers but “the brutal denial of life itself” (ibid.). He
said that the nation may have arrived at the milestone
other nations had reached, that of no longer caring
about the right to life; the argument (as he characterized
it) of “inconvenience” can be extended “to the elderly
or to the ill, those who just happen to be in the way of
the majority, those who disagree” (ibid.) He disagreed
with Mr. Obey on the role of the clergy, saying (ibid.):

“Let me add that the gentleman from Wisconsin
(Mr. Obey) has the right to express his opinion as he
did earlier in debate but I must suggest, he is mis-
taken in his view. There should be no indictment of
the right of Catholics, Protestants, or Jews or anyone
to raise moral issues within the political process. It is
well that burning issues have a full airing. Those in
places of leadership in our churches, whatever their
denomination may be, should be able to step forward
and make their views known on an issue so basic as
the right to life. It would be immoral to shirk this
duty.”

Mr. Giaimo opposed the amendment as denying a wo-
man her constitutional entitlement “if she happens to be
poor” (ibid.). Characterizing the amendment as unfair,
he concluded (H 10318):

“The easy vote, I believe, would be to vote in favor of
this amendment in order to duck the issue. The only
ones who will be angry with us will be some poor un-
known women. I do not think that is right, and I think
we should vote down this amendment.”

Mr. Pritchard said that the amendment represented not
compromise but capitulation; it did not take care of rape
victims (ibid.). He expressed confidence that the Su-
preme Court would find the amendment invalid (ibid.).
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Mr. Oberstar supported the amendment; he said that
“the right to life” was not primarily or exclusively a re-
ligious issue, that it was a human rights issue (ibid.).
Noting that the President had a minimal role in constitu-
tional enactment, which depended on the Congress and
the state legislatures, he continued:

“It is, therefore, to the Congress, and the State legis-
latures, that the people of this country, including the
Catholic bishops, the Protestant ministers, the rabbis
and the Mormons should pay their attention not to the
Presidential candidates, on the issue of a constitution-
al amendment to protect life.

“This vote is not on the issue of poverty or discrim-
ination, this is a human rights issue, the rights of the
voiceless and the voteless the unborn. So I ask my
colleagues to vote today for those who cannot vote;
vote for life; vote for the unborn.”

Mr. Roncalio opposed the amendment: formerly a pro-
secutor, he had conducted prosecutions for illegal abor-
tions, and remembered that some mothers had died from
infections from the illegal abortions (ibid.). The abor-
tions would go on whether or not there was federal
funding, he said, but he thought it unjust to say that the
poor can no longer have their abortions in hospitals, and
that they would then have the abortions in the back al-
leys (ibid.).

Mr. Michel invited support of the conference amend-
ment (H 10317-18), Mr. Frenzel announced his opposi-
tion, and Mr. Levitas announced his support on the
ground that the conference amendment allowed the
therapeutic abortions he was concerned for (ibid.). Mr.
Reuss supported the conference amendment in the ex-
pectation that the conference report language would
govern the amendment; he said that he had concluded
that he could not support a right to life amendment; he
said (ibid.):

“For example to deny to a State the power to legalize
an abortion so as to arrest the fertilization that has
taken place as a result of rape or incest, or where it is
deemed by a physician to be a medical necessity,
seems to me to disregard other important human

rights the *768 right of a mother to her health, and the
right of a family whose maternal leader has been the
subject of rape to avoid the consequences of a violent
fertilization.”

Mr. Flood's motion for the House to recede and concur
in the Senate amendment with an amendment putting
Section 209 in the form quoted above (page 763) was
carried by a vote of 256 in favor, 114 opposed, and 60
not voting (H 10318-19).

The Senate took up the Conference Report on Septem-
ber 17, 1976 (S 16111), and Senator Magnuson reported
on the status of the bill generally and noted that much
time had been spent to reach language on abortion fund-
ing which might or might not be regarded as a com-
promise (S 16112).

Senator Brooke said that he could not in conscience
vote for the revised Hyde amendment or recommend
that his colleagues do so, although, he said, “the confer-
ence result is better than the original version” (ibid.).
He found that the conference amendment discriminated
against the poor who must rely on medicaid (S
16112-13). He expressed his conviction that Section
209 was invalid and that the Supreme Court would so
hold, as the lower federal courts had held in the parallel
state cases, but he stated his concern for the interim be-
fore the Supreme Court decided the issue; it was, he
said, vital that HEW understand the intent of the confer-
ence action so that the administration was not to the det-
riment of those most directly affected (S 16113). He
noted the provision permitting abortion where life
would be endangered and the diseases mentioned as
life-endangering in the conference report, and said that
he would include “instances where suicide may be a
concern” (ibid.). He emphasized the conference report
language, language which he had proposed and he said
that it was incumbent on him “to make crystal clear the
intent of my language” (ibid.). Senator Brooke stated
that he viewed the report's mention of multiple sclerosis
and renal disease as “opening the door to other dis-
eases,” and he called attention to the report's exclusion
from the prohibition of Section 209 of “treatment of
rape and incest victims” and of the use of drugs or
devices to prevent implantation of the fertilized ovum
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(ibid.). He insisted that the language of the bill and that
of the report were “inextricably linked” (ibid.). He con-
cluded that the amendment was unconstitutional and un-
conscionable and that he would vote against it (ibid.).

Senator Magnuson said he would support the bill as
amended because of the overriding importance of fund-
ing all the HEW programs, but that he would have voted
against the conference amendment if it had been presen-
ted as a separate bill (ibid.).

Senator Packwood opposed the amendment, saying that
it was not a compromise (ibid.):

“There is simply no constitutional way, in light of the
1973 Supreme Court decision, to compromise, condi-
tion or qualify every woman's right, rich or poor, to
obtain an abortion during her first two trimesters of
pregnancy. I am disappointed and, frankly, disgusted,
with the language the conference has agreed to.”

He stated that the amendment in no way resolved “the
moral questions involved with this issue” (ibid.). He re-
peated the argument that it discriminated against the
poor, and that it would not prevent abortions, but remit
the poor women to illegal abortions and the risk of
death (ibid.). He asked the Senators to reject “this back-
ward, anarchistic, and unfair abortion provision”; he
noted that in discriminating against the poor it dispro-
portionately discriminated against poor black women,
and he asserted that it was “the worst example of so-
cially unjust legislation this Congress could ever hope
to put into law” (S 16113-14).

Senator Stevens supported the amendment; he was con-
cerned to make it clear that the amendment did not alter
state abortion law, but provided only for the circum-
stances in which the federal government would reim-
burse the states for abortions performed in compliance
with state law and for which the state provided funding
(S 16114).

Senator Bayh said that he would vote for the amend-
ment, but emphasized his distress *769 in so doing lest
the action of Congress prejudice the decision of the Ma-
her, Beal and Poelker cases; he anticipated that the lan-

guage of the amendment would be open to attack in the
courts in the light of the lower court cases decided in
the state context (ibid.). He incorporated in the Record a
July 22, 1976, letter of the Commission on Civil Rights
urging defeat of the Hyde amendment (in the original
form) and a Memorandum on the constitutionality of le-
gislation barring federal funding of abortions prepared
in the American Law Division of the Library of Con-
gress, concluding that such legislation would be invalid
(S 16114-19), and expressed the hope that the Supreme
Court in determining the Maher, Beal and Poelker cases
would consider the report's statement that the Congress
in enacting the bill did “not intend to prejudge any con-
stitutional issue questions involved in those cases” (S
16114). Senator Bayh drew attention to the language of
the Conference Report, and said that, although the con-
ference amendment was better than the original Hyde
amendment, it was certain to be challenged in the
courts; he expressed confidence that it would be held
unconstitutional, but observed that, meanwhile, it was
important to fund those vital programs of health, educa-
tion, and welfare (ibid.).

Senator Schweiker supported the conference amend-
ment, pointing out the nature of the exceptions to the
prohibition of funding, and said (S 16119):

“I think that the funding of abortion on demand by
the Federal Government has been a very unfortunate
development in recent years. I hear from thousands of
Pennsylvanians who tell me that it is bad enough that
abortion has been legalized, but they are personally
insulted that their tax dollars are being used to pay for
these operations. I am glad that this situation will now
come to an end with this amendment.”

After referring to the result of the conference delibera-
tions, he concluded (ibid.):

“What we made clear is that abortions for family
planning purposes, abortions for social convenience,
or abortion-on-demand in general will not be paid for
out of the Federal Treasury. I have supported this pos-
ition in the past, and I am very pleased that it is about
to become part of the law.”

Senator Helms stated (S 16119-20) that the test in-
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volved in the prohibition was “a simple one,” that is:

“Is the physical existence of the mother endangered.”

He added (S 16120):
“However, this provision does not permit funding for
abortions as a method of family planning, or for emo-
tional or social convenience or for general health
reasons when those reasons do not directly endanger
the mother's life.

“Neither does it permit funding for abortions where
pregnancy resulted from rape or incest unless the life
of the mother is endangered by that pregnancy. The
intent of this provision is clear. It is to restrict the use
of Federal money for abortion. In doing so it carves
out a single, limited exception and nothing more.”

Senator Helms asserted that, despite the statement about
prejudging constitutionality in the Conference Report,
the Congress would implicitly uphold the constitution-
ality of the amendment by adopting it (ibid.).

Senator Bartlett expressed pleasure that the major con-
cern of the Senators had been eliminated through the in-
clusion of “the ‘life of the mother’ clause”; the amend-
ment, he stated, would clearly state “congressional
policy on the whole question of using taxpayers' money
to pay for abortions” (ibid.). He noted the language was
almost the same as his amendment to an earlier appro-
priation bill that had passed the Senate in 1974 (ibid.).
Senator Church stated that the conference amendment,
“together with the intent as explained in the conference
report,” met his earlier-stated objections to the original
Hyde amendment (ibid.).

The motion to concur in the conference amendment was
carried, 47 voting in favor, 21 opposed, and 30 not vot-
ing.

*770 The President vetoed H.R. 14232, and his veto
message said in part (H 11848):

“I am sympathetic to the purposes of most of these
programs. I agree with the restriction on the use of
Federal funds for abortion. My objection to this legis-
lation is based purely and simply on the issue of fiscal

integrity.”

The House debated whether to override the veto [FN6]
on September 30, 1976 (H 11846-60). During the de-
bate Ms. Abzug said that she would vote to override,
but said (H 11850):

FN6. The Speaker put the question under de-
bate as, “Will the House, on reconsideration,
pass the bill, the objections of the President to
the contrary notwithstanding? (H 11846.)”.

“Mr. Speaker, I do want to make this point,
however, that I believe this bill contains a provision
which is unconstitutional, discriminatory and ill-
considered legislation. We provide in this bill for
medical and health services for poor people. We
provide for family planning, health and hospital care.
Yet as we provide Federal funds for seeing to it that
pregnancies come to fruition for poor people, we take
away the same rights that poor people have to termin-
ate those pregnancies by refusing to provide funds for
abortion. I believe this provision is unconstitutional. I
do not believe it even belongs in this legislation.”

Mr. Hyde announced that he would vote to override,
saying (H 11855):

“Mr. Speaker, I am voting to override the Presid-
ent's veto of H.R. 14232 with enormous reluctance,
because every criticism the President made of this le-
gislation in his veto message is absolutely correct.
The $4 billion spending over the President's budget
request is a dangerous refueling of inflation, and
those of us who recognize inflation as the major
threat to our Nation's economic stability bear a heavy
responsibility when we vote to override.

“I am, nevertheless, voting to override the Presid-
ent's veto because within this legislation is a provi-
sion forbidding the use of Federal funds to pay for
abortions. In starkest terms, the potential exists of
saving some 300,000 lives which otherwise might be
destroyed with the use of taxpayers' funds. The saving
of these lives far outweighs the economic considera-
tions involved in this legislation. It is unfortunate that
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the choice is between a sensible veto and the saving
of so many human lives, but human life cannot be
measured in terms of dollars, and so my choice is as
clear as it is unpleasant. I reluctantly vote to override
the President's veto.”

Mr. Brademas stated that he, too, would vote to over-
ride, but reiterated his opposition to the Hyde amend-
ment (H 11856)

“. . . which restricts the freedom of poor women to
exercise their constitutional right to choose an abor-
tion in all the previous debates. It is an inappropriate
way to legislate on a constitutional question. Al-
though I will vote for this bill, I will continue to op-
pose this discriminatory provision in the courts and
plan to serve as cocounsel in suits challenging this
provision in New York and Washington, D. C. I dis-
agree with the President's veto and I also disagree
with his veto message which supports the denial of
Federal funds for abortion.

“A majority of Americans believe the abortion de-
cision should be left up to the woman and her doctor,
free from Government interference. This must apply
equally to poor women as well as rich women. It will
now be left to the courts to vindicate this basic right
of privacy.”

Mr. Badillo gave his vote for overriding, saying in part
(H 11858):

“It is not the bill I would have proposed, nor does it
begin to address the critical needs of the American
people in any realistic fashion. Added to that, the so-
called Hyde amendment which blatantly discriminates
against poor women who seek abortions, is not only
abhorrent to me, but unconstitutional as well.
However, it is the best bill we could get, and it does
provide continuation of many social programs*771
welfare, bilingual education, health care programs
that are so desperately needed by our citizens.”

The House passed the bill over the veto by a vote of 312
in favor of overriding, 93 opposed, 25 not voting. On
the same day, September 30, 1976, the Senate, advised

by the House that the bill had passed by two-thirds vote,
debated whether to override (S 17296-304). In the
course of the debate Senator Brooke, supporting a vote
to override, said (S 17297):

“In making this recommendation, I am fully aware
that this generally excellent bill does have an import-
ant defect. I refer, of course, to the restrictive Hyde
language on abortions. That language has no place in
this bill, and I fought hard to have it removed com-
pletely. I am convinced that the Hyde amendment is
unconstitutional and that the Supreme Court will so
rule.”

Senator Brooke then emphasized again his view of the
importance of administering the amendment in the light
of the statement of intention in the Conference Report
as indicated in his floor statement of September 17th
(ibid.). Senator Javits concurred in the views of Senator
Brooke (ibid.).

Senator Helms, supporting the President's veto on broad
monetary and social grounds, argued that the bill mis-
takenly supposed that human problems could be solved
by spending the taxpayers' money, that the tendency to
equate a politician's compassion with his willingness to
spend other people's money to alleviate human ignor-
ance and misfortune was mistaken, and that problems
are only solved when people solve them, benefactor and
recipient joining in charitable and mutual actions (S
17298). He continued (S 17298-99):

“Although some material difficulties may be allevi-
ated for some individuals temporarily, the long-term
result is the degeneration of the moral character of all
levels of society. And no society can long maintain it-
self when both the ‘haves' and ‘have-nots' no longer
feel any responsibility to support moral values.

“A case in point is the use of Federal funds to pay
for abortions, an action which has never been ap-
proved by Congress, but which has been initiated by
bureaucrats through their own interpretation of court
decisions. It is highly offensive to millions of our cit-
izens that their money should be used for the calcu-
lated taking of innocent human life. Yet others, sup-

FOR EDUCATIONAL USE ONLY Page 150
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



posedly out of human compassion, are advocating the
taking of innocent human life because it will be
cheaper to kill a child before the child becomes a con-
tinuing tax burden. Meanwhile, the easy availability
of tax-paid abortions removes one of the last sanc-
tions against immoral activity in our society.”

Senator Helms asserted that “the same kind of moral
distortion” that the amendment “sought to correct in just
one small area of the bill” was “rampant throughout all
of HEW's programs to a greater or lesser degree” (S
17299). He expressed confidence that if the veto was
sustained and a fiscally acceptable bill drawn, it would
“leave the Hyde amendment intact” (ibid.). He recom-
mended against voting to override for the sole purpose
of enacting the Hyde amendment into law, saying
(ibid.):

“We must not allow the big spenders to hold the Hyde
amendment hostage while they attempt to pass exor-
bitant appropriations. The Senator from North Caro-
lina will not succumb to that kind of blackmail, be-
cause nothing can vitiate a moral issue more quickly
than to allow it to become a bargaining chip in cynic-
al political dealings.”

Senator Hansen supported the President's veto and his
stand on funding abortions, but appeared also to agree
with Senator Brooke's position on the conference abor-
tion amendment, although he had voted for the bill as so
amended while Senator Brooke had voted against it
(ibid.)

Senator Packwood said (S 17303) that he would vote to
sustain the veto, although he supported most of the pro-
grams in the bill, because

“. . . I cannot in good conscience support this bill be-
cause of the provision *772 added in the conference
with the House prohibiting the use of Federal funds
for abortion.

“In this particular case, I regard the addition of the
prohibition on the use of Federal funds for abortion as
so immoral, so distasteful, and so clearly unconstitu-
tional that I cannot support the entire bill. It is my
hope the veto will be sustained and a new bill will be

passed with the bulk of the appropriations intact but
that the unconscionable limitation on the use of Fed-
eral funds for abortion will be eliminated.”

The Senate voted to override, 67 to 15, 17 not voting (S
17303-04), and the bill became law as Public Law
94-439 (90 Stat. 1418, 1434).

When the Secretary implemented the law, on August 4,
1977, his ruling, published later in the Federal Register
(42 F.R. 40486) and transmitted to all state medicaid
agencies, HEW regional officers, Public Health Service
Hospitals and grantees, and state medical associations,
was in the following terms:

“ Section 209 of Public Law 94-439, the Labor-
HEW Appropriation Act of 1977 popularly known as
the Hyde Amendment provides that:

‘None of the funds contained in this Act shall be
used to perform abortions except where the life of
the mother would be endangered if the fetus were
carried to term.’

“Last October, a Federal District Court issued an
order enjoining the Department from enforcing the
Hyde amendment. That injunction has now been dis-
solved. Accordingly, the Department will provide
Federal financial participation in the cost of abortions
only where the attending physician, on the basis of his
or her professional judgment, has certified that the
abortion is necessary because the life of the mother
would be endangered if the fetus were carried to term.

“The legislative history of the Hyde Amendment,
however, makes clear that the Amendment does not
bar funding for certain medical procedures. Specific-
ally, the Conference Committee Report interpreting
the Hyde Amendment states as follows:

‘Nor is it the intent of the Conferees to prohibit
medical procedures necessary for the termination of
an ectopic pregnancy or for the treatment of rape or
incest victims; nor is it intended to prohibit the use
of drugs or devices to prevent implantation of the
fertilized ovum.’ (HR Rep. No. 95-1555, at p. 3)
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Thus Federal funds will continue to be available for
such medical procedures. ‘Treatment for rape or in-
cest victims' is, however, limited for these purposes to
prompt treatment before the fact of pregnancy is es-
tablished. As in all cases, Federal funds for abortions
for rape or incest victims will be available where the
physician has certified that the life of the mother
would be endangered if the fetus were carried to
term.“

Cf. Joint Statement from the Conference Report, supra
763-764.

The proceedings in the Congress that led to the enact-
ment by Joint Resolution on December 9, 1977, of the
proviso in the second paragraph of Section 101 of Pub-
lic Law 95-205 (91 Stat. 1460) commenced on June 16,
1977, when a Section 209 in the precise language of the
Hyde-Conte amendment of the preceding year was
offered as an amendment to H.R. 7555, the Labor-HEW
Appropriation bill for the fiscal year ending September
30, 1978 (H 6054). [FN7] When, on June 17th, the
House turned to that amendment, Mr. Allen objected
that it constituted legislation in an appropriation act, the
Chair sustained the point of order, and Mr. Hyde then
offered a substitute Section 209 forbidding use of the
appropriation funds to pay for or promote or encourage
abortions “except where a physician has *773 certified
the abortion is necessary to save the life of the mother”
(H 6082-83). The point of order was renewed by Ms.
Holzman, Mr. Allen and Mrs. Burke (California) and
resisted by Mr. Bauman, and the Chair again sustained
the point on the ground that the proposed amendment
would impose on physicians, some of whom were feder-
al officials, new duties, and determinations not required
of them by law (H 6083). Mr. Hyde then presented an
amendment in the form of the one he had introduced a
year earlier forbidding the use of any of the appropri-
ated funds to pay for, promote or encourage abortions
expressing regret that he was required to exclude from it
the therapeutic exception (H 6083).

FN7. Citations are to pages in the daily edition
Volume 123 of the Congressional Record, 95th
Congress, First Session.

Mr. Hyde agreed that it was unfortunate to introduce the
abortion issue on an appropriation bill but, he said (H
6083):

“The problem is that there is no other vehicle that
reaches this floor in which these complex issues can
be involved. Constitutional amendments which pro-
hibit abortion stay languishing in subcommittee,
much less committee, and so the only vehicle where
the Members may work their will, unfortunately, is an
appropriation bill. I regret that. I certainly would like
to prevent, if I could legally, anybody having an abor-
tion, a rich woman, a middle-class woman, or a poor
woman. Unfortunately, the only vehicle available is
the HEW medicaid bill. A life is a life. The life of a
little ghetto kid is just as important as the life of a
rich person. And so we proceed in this bill.”

He argued that the constitutional right to an abortion did
not imply a duty on the part of taxpayers to pay for the
abortion; he rejected the argument that it was less costly
to pay for the abortions than to support the children of
the poor; he expressed the belief that, if funding for the
abortion was denied, the children would be born and not
slaughtered; and he said that he was “prepared to pay
the price to see that they get an education, decent hous-
ing, and adequate clothing” (H 6084). He criticized pro-
abortion editorials that emphasized that the decent, eco-
nomic, and compassionate thing to do was to let welfare
mothers abort their unborn children, saying that it was a
human being that was being aborted, and that it was
biology, not theology, that said so (ibid.).[FN8] He con-
tinued (ibid.):

FN8. Mr. Hyde quoted a statement of the Cali-
fornia Medical Association Journal.

“The old argument that we who oppose abortion are
trying to impose our religious concepts on other
people is totally absurd. Theology does not animate
me; biology does. That is a human life; that is not a
potential human life; it is a human life with potential.

“When a pregnant woman, who should be the natur-
al protector of her unborn child, becomes its deadly
adversary, then it is the duty of this legislature to in-
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tervene on behalf of defenseless human life.”

Mr. Hyde contrasted the abortionists, unconcerned
for the unborn children, with the concern expressed in
legislation for the perpetuation and conservation of
animal species (ibid.). In the course of his speech Mr.
Hyde had said that “millions of people are concerned
about our tax dollars paying for the slaughter of inno-
cent, inconvenient, unborn children” (H 6083), and,
later, referring to the charge that antiabortionists were
seeking to impose religious concepts, he asked:

“By what right do the pro-abortionists seek to deny
us access to the political process?”

Mr. Obey opposed the amendment (H 6084-85), al-
though strongly opposed to abortion (“indiscriminate
abortion brutalizes not just the unborn, but all of us”)
and convinced that payments for abortion could be con-
stitutionally limited, and, wisely, should be so limited,
because “I really believe that one of the ways in which
we help cement this society together is by trying, as best
we can, to avoid offending the moral sensibilities of
other people” (H 6085). He thought the amendment pro-
posed was either brutal or inhumane since it did not
*774 provide any exceptions for the case in which the
life of the mother would be endangered by the preg-
nancy or where the prospective mother was suffering
from renal disease or multiple sclerosis. He said (H
6085):

“. . . I think it does not represent what we are sup-
posed to represent if we really believe in equal pro-
tection under the law, because what we are really say-
ing is that even in the case where life is in danger, if
you are poor, sorry; if you are wealthy, fine you can
have an abortion with no difficulty. I do not think we
want to say that” (H 6085).

Mr. Obey thought that in the case of renal disease and
multiple sclerosis there might not be certainty that the
life of the mother was threatened at the moment, but
there would be medical certainty that the woman's life
would be considerably shortened or she reduced to in-
validism; he said that he did not believe that politicians
ought to be making those judgments, which, as medical
judgments, ought to be made by people who know far

more about the specific instances than do practicing
politicians who are laymen, in scientific terms (ibid.).

Mr. Bauman favored adoption of the amendment and
going to conference as had happened in the preceding
year; he did not consider the amendment discriminatory
nor unconstitutional but as in fact preserving “a very ba-
sic constitutional right, a right that has been stated from
our earliest moments of existence as a nation, the right
to life” (ibid.).

Mr. Stokes opposed the amendment, referring to the in-
junction in the present McRae case, and asserting that
the amendment “restricts the right of the poor to make
their own personal decision with regard to abortion, a
right that is guaranteed to all women by the Supreme
Court” (ibid.). He contended (H 6086):

“However, refusal to fund abortion services for the
poor while willing to pay for prenatal and delivery
care clearly destroys Government neutrality in the is-
sue. It means that with regard to the poor, the Govern-
ment has instituted its own judgment, its own concept
of morality, a judgment which we do not and cannot
impose upon more affluent women in this country.”

Mr. Dornan, supporting the Hyde amendment (H
6086-88), denied the validity of the argument that it dis-
criminated against the poor; he pointed out that Wade v.
Roe found a qualified constitutional right of privacy in a
woman's decision whether or not to terminate her preg-
nancy and held that the imposition of criminal sanctions
upon the exercise of the right in favor of abortion could
be constitutionally justified only by a compelling gov-
ernmental interest; that holding, he said, fell far short of
requiring the federal government or the states to pay for
the abortions. He contended (H 6086):

“The Court-ordered ‘right of privacy’ is not af-
fected in any way by the Hyde Amendment. It is not
that the Hyde amendment denies a woman's right to
privacy but that it does not enhance the value of that
right by paying for its exercise. The government has
no constitutional obligation financially to facilitate
the exercise of privacy rights. The Federal Govern-
ment must merely refrain from violating such rights
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and the Hyde amendment does not violate any privacy
rights. It simply denies Federal funds for the realiza-
tion of a personal, subjective decision and judgment.”

Mr. Dornan argued further (ibid.) that Roe v. Wade and
Doe v. Bolton did not vindicate a “right” to receive an
abortion but rather the right to be free to seek an abor-
tion without governmental penalties or interference. To
the equal protection argument he answered in terms of
the Solicitor General's brief, stating that, in eliminating
federal funding for elective abortions, Congress was
motivated by two legitimate concerns, to protect the po-
tentiality of human life, and to avoid spending federal
funds to support an activity many taxpayers felt to be
morally repugnant; these concerns, he said, constitu-
tionally justified the distinction Congress drew between
abortion and childbirth (ibid.). He argued that Congress
could properly take considerations of morality*775 into
account in allocating social welfare monies contributed
by taxpayers whose moral views were being respected;
he continued (ibid.):

“Moral considerations historically have played an
important and legitimate role in legislative decision-
making. For example, such considerations underlie
most legislative proscriptions against ‘victimless'
crime, such as prostitution and gambling.”

He rejected the discrimination argument on the ground
of the Solicitor General's argument that the fact that a
woman had a qualified right to an abortion did not im-
ply a correlative constitutional right to free treatment.
He referred to the decision in the present McRae case
on the injunction as based on the erroneous proposition
that the legislature lacked constitutional power to re-
solve controversial issues in favor of either of two con-
tending sides and as amounting to an attempted judicial
appropriation of funds in violation of the Constitution
(H 6087). Answering the supposed argument that the
amendment should be defeated because abortion was
less expensive for the government than childbirth, Mr.
Dornan pointed out that, while that might have been the
only factually correct argument made by the anti-
abortionists, it was morally unthinkable (ibid.). He as-
serted that to his knowledge some of the conservative
members of the Congress supported pro-abortion legis-

lation as a means of controlling the growth in the popu-
lation of blacks, Puerto Ricans or other Latins or
whomever they thought should not bear more than a po-
lite one or two “burdens on society” (ibid.). Saying that
Communist countries were opting for life rather than
death and encouraging childbirth, he closed by saying
(H 6088):

“Why are we going in the opposite direction? Materi-
alism? Decadence?

“I close with this thought, that in this beloved Na-
tion of ours we are now making war on our young.
When will we pass a bill to stop three-
and-four-year-old children from being used in loath-
some pornographic films, when will we begin to man-
datorily put drug pushers in jail who kill off our
youth, and when will we stop pleading to subsidize
death as a right for the poor just because some, repeat
some, rich people decide to terminate the lives of
their posterity. I beg you to support this amendment
for life . . . .”

Mr. Eckhardt opposed the amendment as too important
for consideration as an amendment limiting an appropri-
ation, which had to be dealt with peremptorily on the
floor of the House, and as being discriminatory and the
more seriously so in denying to the poor woman, the
person who is most subject to every difficulty, including
rape and ill-health, the equal protection of the law
(ibid.).

Mr. Rudd supported the amendment (ibid.) on the
ground that it was not discriminatory against the poor
people because there was no individual right to an abor-
tion any more than to face-liftings or hair transplants,
and that it is discriminatory against taxpayers who op-
pose abortion on religious and other grounds to make
them finance abortions. To the argument that women
should have freedom of choice about childbearing he
answered that they should choose not to become preg-
nant and should not ask the taxpayers to pay for their
failure to exercise that choice (ibid.). He characterized
the preliminary injunction decision in the present case
as a foolish and wrong attempt to exercise the congres-
sional power of appropriation (ibid.).
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Mr. Rose opposed the amendment; he said that the
amendment concerned poor women, concerned the few
who are on medicaid, and that “the greatest sin that we
can commit is the bringing of life into existence in an
environment in which it can neither be wanted nor
loved” (H 6089). He said that if one's religious convic-
tions told him that abortion was wrong, he should honor
them but not impose them on the poor women of the na-
tion for that would be “strapping discrimination” (ibid.).

Mrs. Fenwick, while expressing great respect for the
Right to Life advocates who came to Washington at
great expense to express an opinion about something
they *776 believed to be of enormous importance, re-
garded the amendment as discriminating on money
grounds, condemning the helpless, while those with
means have legal and proper procedures open to them
(ibid.). She argued that the amendment would not stop
abortions but send the people to motels and abortion
mills with the consequence that the victims would turn
up in hospitals some-times dying of infection or hemor-
rhage (ibid.). Mrs. Spellman opposed the amendment
because it did not provide for abortions necessary to
save the life of the prospective mother.

Mr. Pritchard opposed the amendment; he said that
many wanted the government to manifest neutrality on
abortion by not paying for abortions; but he argued
(ibid.):

“The truth of the matter is that today if a poor or
welfare woman wants to terminate a pregnancy, we
give her somewhere between $175 and $190 to pay
for that abortion. If she wants to carry that pregnancy
forward and produce a child in 9 months, we come up
with $2200. That is over ten times as much money
from the taxpayer that goes to allow that woman to
carry the child to term if she wants to.

“So right now we are in a neutral position, and if
anything, we are on a 10-to-1 basis, encouraging the
woman to carry that child to term.”

He contended that the amendment would end govern-
ment neutrality and that to do so was wrong (ibid.). He
rejected the argument that people should not be forced

to finance expenditures repugnant to their religious
views by saying that all citizens are required to pay
taxes to support many things to which they are violently
opposed (ibid.).

Mr. Young (Missouri) supported the amendment, ar-
guing that the country discriminated against the poor
not by failing to provide free abortions but by failing to
help attain satisfactory housing, employment, and edu-
cation (ibid.). Mr. O'Brien favored the amendment on
the sole ground that as a matter of scientific, biological,
and medical fact life begins at conception (H 6090).

Mr. Allen opposed the amendment, saying that it would
operate “to deny to many of the poor children, some
little teenage or sub-teenage children, any relief
whatever from the plight in which they find themselves,
some of them being pregnant as a result of incestuous
relations forced on them by . . . some . . . male member
of their family” (H 6090); he contended that the House
must recognize that there are circumstances in which
children of poor, welfare families are entitled to some
measure of relief from their plight (H 6090).

Mr. Edwards (Oklahoma) recognized that people who
have less money have limited options; he noted that a
number of the black Members of the House seemed to
feel a need to oppose the legislation, and said that the
black people in his district did not support abortion; he
pointed out that those in the House who generally con-
sidered themselves liberal were opposed to the amend-
ment, and he added that there had been a long process
of turning around the definitions of liberal and conser-
vative; but that “there is nothing liberal, nothing hu-
mane, nothing compassionate about snuffing out the life
of an unborn child” (ibid.).

Mr. Volkmer strongly supported the amendment; he as-
serted that the Congress could constitutionally prohibit
the use of tax dollars to promote and perform abortions;
he continued (ibid.):

“For the moral values of this Nation we must do so.
As the Members know, I have sponsored a resolution
to prohibit abortions except to save the life of the
mother. I have been unable to obtain a hearing from
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the subcommittee chairman on that resolution. I will
continue to struggle against abortion and one way to
do so is to adopt the Hyde Amendment.

“Personally I strongly support the right to life of
every human, born or unborn. To me, promotion of
abortion is a sign of decay in the moral values of our
Nation.”

Referring to the increased number of teenage pregnan-
cies, he attributed this “to the policy statements of the
Supreme Court *777 which now permits permissiveness
in our movies, magazines, store signs, newspapers,
everywhere suggestive sex material is thrown at our
teenagers, along with the information and knowledge
that if one becomes pregnant that abortion will be avail-
able to take care of any unwanted pregnancies” (ibid.).
He said (ibid.):

“We must stop abortion in this Country . . .

“I am appalled by the proponents of abortion and
hope as good people they will see the error of their
ways.”

Mr. Mazzoli supported the amendment but in conclud-
ing his statement, and offering into the record two
magazine articles opposed to abortion, he said (H
6090):

“Finally, Mr. Chairman, those who today suggest
the Hyde language would strengthen their position
and answer the ‘one-issue’ charges leveled against
them if they were to support, as vigorously, day care
centers for children, increased funding for education,
job programs and other such programs which provide
women with the economic, social and educational
support needed to encourage them to carry babies to
term and to support and nurture them after birth.”

Mr. Kindness said that it was the right and duty of Con-
gress to determine the policies of the country, but that
the courts had been doing that in the absence of strong
expressions from the Congress, such as the Hyde
amendment of the preceding year; he characterized as
specious the argument that the amendment discrimin-
ated against poor women, saying that “if we want to

help poor women, then we should eliminate poverty, not
eliminate humans” (H 6092).

Ms. Holtzman, opposing the amendment, said that the
decision would not be before the House to be made if
the membership were as overwhelmingly made up of
women as it was at present overwhelmingly made up of
men; she said that those supporting the amendment
were not really confronting the fact that it condemned to
death women who would die in childbirth because they
could not afford an abortion, nor the fact that the
amendment would require 11 or 12 year old victims of
rape or incest to endure the trauma of childbirth, nor the
circumstances of women who must bear children for
whom they could not psychologically or economically
provide (ibid.).

Mr. Hillis, although opposed to abortion, was opposed
to the amendment because it did not contain exceptions
to cover cases involving the life and health of the moth-
er nor cases of rape or incest (ibid.).

In response to a question from Mr. Pritchard, Mr. Flood
said that the House had no specific data from DHEW
over the comparative costs of abortion and childbirth,
and he added that

“. . . it is very clear from the debate that has been
going on so far today, and which has gone on time
and time again, that money is not the issue” (H 6092).

Mrs. Burke (California) opposed the amendment, saying
that it “really should be called the forced childbearing
amendment” ; she continued (ibid.):

“I want to tell the Members why overwhelmingly
large numbers of blacks are concerned. We are con-
cerned because we do not believe that young girls
should be forced to have children. We do not believe
in a society where no one is willing to feed those chil-
dren after they have them and that they should place
those children in poverty. We also regret the fact that
those children do not have a chance to get adopted,
because there are no adoptive homes available for
little black girls and boys who are born in poverty.”

She said that one-third of the medicaid abortions were
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performed on teenagers who do not get information,
education, family planning, or other things spoken of
during the debate; she reiterated that the House was
“forcing girls to have children who not only do not want
them but who cannot really go through that pregnancy”
(H 6092-93). “They are the high-risk mothers,” she said
(H 6093).

*778 Mr. Weiss opposed the amendment, saying that
since 1973 one in eleven American women of repro-
ductive age had exercised the right to abortion, yet the
amendment sought to limit that by prohibiting the gov-
ernment from paying the cost of abortions (ibid.). He
said that DHEW estimated that about one-third of all
abortions are paid for by medicaid nationwide; he asked
what would happen to the women denied safe, legal and
funded abortion who had not the option available to af-
fluent women; he argued that the cutting off of funding
would occasion injury and death for women who sought
legal abortions or attempted self-induced abortion; he
argued (ibid.):

“Legal and safe abortions are the right of every
American woman, not just the privilege of a select
few. The Hyde provisions stand in moral judgment of,
and refuse any safe alternative to, poor women con-
fronted with unwanted pregnancies.”

Mr. Allen, without taking sides on the question of abor-
tion itself, wondered if some of those preparing to vote
on the amendment realized “the cruelty its literal en-
forcement would visit upon the poor, the sick, the men-
tally ill, and the innocent victims of rape and incestuous
pregnancies among welfare patients”; he argued that the
amendment would foredoom the teenage victim of rape
or forced incestuous relations to go through the preg-
nancy and to bear a child that might be deformed
(ibid.).

Mr. Seiberling thought that the amendment clearly viol-
ated the Constitutional rights of the poor women who
had to turn to public funds to pay for their health care
by denying to them a right that the Supreme Court had
held all women enjoy; however, his principal concern
was with teenage pregnancy: he said that in the preced-
ing year one million teenage girls, 10% of all teenage

girls, had become pregnant, that such adolescent woman
are biologically unfit for safe and effective childbearing
and their babies would experience a mortality rate two
or three times that for the average, that their babies
were more likely to be premature and of low birth
weight, and that the teenage mothers themselves were
more disposed to birth-related death, illness, or injury
than others (H 6093). He continued (ibid.):

“And in addition to these physical health problems, a
majority of pregnant teenagers are mentally and emo-
tionally immature and unprepared to cope with the
realities of pregnancy and child rearing. As a result
their offspring are likely to suffer the same kinds of
deprivations, to a repetition of the pattern.

“According to a nationwide study conducted by
Johns Hopkins University, 75 percent of all teenage
pregnancies are unintended. While a good number of
undesired pregnancies will be carried to term, the
wishes of many adolescents to avoid early parenthood
is evident in studies showing that about one-third of
all U.S. abortions each year are obtained by teen-
agers.”

To Mr. Seiberling the important question was what
could and should be done to prevent the problems posed
by unwanted pregnancies; working toward that goal
would in the end eliminate the need for abortion, he
said, but enacting the Hyde amendment would only in-
crease the risks of dangerous self-induced or non-
medical abortions for women who cannot afford to pay
for medically sound legal abortions; he contended that
the real task before the Congress was to develop profes-
sional counselling services for the pregnant teenagers,
including psychiatric counselling, and said (H 6094):

“In fact, the question of its constitutionality aside, I
would find the Hyde Amendment somewhat more
palatable if it made exceptions for clinics and health
institutions which offered, in advance, objective
counselling on the potential consequences of either
terminating a pregnancy or carrying it safely to term.”

He argued that the Congress could no longer avoid the
reality of increased sexual activity among teenagers,
“Nor can we punish the problem out of existence,” he
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said (ibid.). Agreeing that abortion was hardly a satis-
factory or desirable means of birth control, he con-
cluded (ibid.), “But it is a *779 result, not a cause and it
is foolish, to say the least, to suppose that we can im-
prove the moral climate of the country by withholding
from a certain segment of our population their constitu-
tional right to equal protection of the laws or the aid, at-
tention and counsel they deserve” (ibid.).

Mr. Mitchell (Maryland) made a statement, authorized
by the Congressional Black Caucus and all its members,
against the amendment; he reminded the House that he
had opposed the amendment in the preceding year on
the ground that it would drive women back to illegal
abortion with its physical dangers; he said that the
members of the Black Caucus believed that the issue
posed by the amendment raised a fundamental question
of rights in the democracy and, more pointedly, of the
rights of poor persons in our democratic system; of the
250,000 to 300,000 who had obtained medicaid abor-
tions in 1975 he said (ibid.):

“Those were women whose only alternatives without
those funds would be to have an unwanted child, or
obtain an unsafe abortion performed by a nonphysi-
cian.”

He noted that by far the largest number of abortions
were performed without federal funding; Mr. Mitchell
then discussed in some detail an opinion of Professor
Thomas I. Emerson of Yale Law School furnished to
the Black Caucus; he characterized the opinion as
providing with exceptional force the constitutional un-
derpinning for what each member knew that the Hyde
amendment was discriminatory legislation (H 6094-95).
He noted that one-third of those receiving abortions
were teenagers, that it is married persons already sup-
porting several children as well as the unmarried who
choose abortions at the time of undesired pregnancy (H
6095). He continued (ibid.):

“And, as we know, Black women are disproportion-
ately represented among the poor and are relatively
more likely to need the assistance of medicaid to ob-
tain the same abortion that their wealthier sisters will
be able to obtain in any case.”

Mrs. Schroeder stated that she “violently opposed” the
amendment; she went on (ibid.):

“Yes, I love life as much as anyone and unlike many
others who have spoken, I am a mother. We are not
asking for abortion as birth control but we are asking
the Government remain neutral about abortion in the
areas, rape, incest, the mother's life, her mental
health, her age, and many other things that are private
matters between the doctor and physician (patient?).
We should not have one standard of care for private
patients and another standard for public-care.”

Mr. Bauman asserted that in a very real sense abortion
is the “final solution” ; he said that after listening to the
arguments he thought it came down to “whether or not
the Congress of the United States of America is willing
now to embrace the morality of Dachau or the common
anthill” (ibid.). He said that adopting the arguments of
the opponents of the amendment would sanction the
elimination of the insane, old people who are judged no
longer needed and of those who are inconvenient to so-
ciety; referring to the characterizations of the amend-
ment as cruel to the poor and wanting in compassion, he
said (ibid.):

“What kind of cruelty is it that shows no concern
for 1,100,000 murders in the United States last year,
300,000 of them conducted at Federal taxpayers' ex-
pense. You tell us how terrible it is for those who are
denied abortions. What is the degree of terror for
those who are murdered?”

He said that without the amendment the government
would deny life to many, and that both the President
and the Secretary opposed federal funding of abortions
(ibid.). He dared say (ibid.)

“. . . that if those millions of children were born and
had a chance to speak, voices we will never hear, they
too would vote for the right to live.”

Mr. Stanton supported the amendment (H 6095); he said
that he had learned in the first grade not only the funda-
mental facts of his religion but, later on, to read the
Constitution, and, he continued:
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*780 “It seems to me there are certain unalienable
rights that come from God and not from man, and
among these is the right to life, liberty, and the pur-
suit of happiness according to the preamble to the
Constitution.”

He asserted that “this is a question of a moral right”
(ibid.).

Mr. Stokes opposed the amendment; saying that he was
black and had been poor in this society, he continued
(ibid.):

“I sat here and I was appalled yesterday when I
watched the U.S. Congress, 23 years after the Su-
preme Court of the United States said that separate
but equal is inherently unequal, put on to an appropri-
ation bill a clause that still, after 23 years, denies little
black children in America their constitutional right to
go to school in America under conditions of equality.
[FN9] And I sat in this body today and I have
watched the poor in this society, the majority of
whom are black and who need these services, be se-
gregated out once again and segmented into a special
class in America. It is appalling to sit in this body and
watch, after 23 years, the further denigration of
Brown against Board of Education and what it stood
for.”

FN9. Mr. Stokes referred to the counterpart in
H.R. 7555 of Sections 206-208 of the Appro-
priation Act for the year ending September 30,
1977, (Public Law 94-439, 90 Stat. 1418,
1433-1434) which affected student busing,
transfers or assignments of students, and trans-
portation to redress racial imbalance in schools
or to desegregate them; Section 208 of the Act
provided:

“None of the funds contained in this Act
shall be used to require, directly or indir-
ectly, the transportation of any student to a
school other than the school which is nearest
the student's home, and which offers the
courses of study pursued by such student, in

order to comply with Title VI of the Civil
Rights Act.”

He concluded that adopting the Hyde amendment would
again make minorities and the poor separate and un-
equal (ibid.).

Mr. Obey opposed the amendment; he said that he was
opposed to abortion, but that his beliefs did not require
him to say that his government would not provide
needed medical assistance to anyone, most especially a
poor woman who needs that medical assistance to main-
tain her own life (ibid.). Referring to those who had ar-
gued respect for human life, Mr. Obey said (H
6095-96):

“I wonder where those same voices and votes were
when legislation has been on this floor to increase
support for family planning so that you can effect-
ively avoid abortion. Where have those same voices
been when we have had efforts in this Congress to try
to obtain decent day care centers, for instance, so that
you have a little bit more ability to convince the wo-
man facing the choice of abortion, or not, to choose
the right decision, to choose to carry the child to full
term? There are some places in this world where there
is one abortion for every live birth. Where have those
same voices and votes been on foreign aid legislation
which would provide additional family planning, ad-
ditional food assistance, additional economic assist-
ance so that we can attack the conditions of poverty
which lead to those abortions in incredible numbers,
not just within our own borders but all around the
world?”

He concluded (H 6096), that the amendment would not
save lives but would say that the government will not be
allowed to help save the life of a living person.

Mr. Flood drew the attention of the House to its earlier
and repeated support of amendments essentially similar
to the pending amendment; he noted that Presidents
Ford and Carter had included similar language in their
budget requests, and that Secretary Califano during his
confirmation hearing made clear the Administration's
opposition to federal funding of abortion (H 6096). Mr.
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Oakar supported the amendment (ibid.); he said that the
issue was very difficult for him

“. . . because I know that low income women who are
confronted with an unplanned pregnancy are treated
abominably in our society. Often they are packed off
to abortion clinics without being at all informed on
their legal rights, *781 and the benefits and services
available to them if they choose to have the child.”

He explained his support of an earlier bill that he had
introduced to provide assistance for pregnant women,
all predicated on his deeply held belief that abortion
was wrong and that the government was obligated to do
all it could to stop it (ibid.). He continued (ibid.):

“So strong are my feelings on abortion that I had
grave reservations about supporting the diluted medi-
caid fund cutoff that was included in the bill as repor-
ted from committee. That provision would have per-
mitted medicaid funding when the life of the mother
is in danger, and to me, that language could be con-
strued so broadly as to make the ban on abortion
funding meaningless. The proponents of that language
admitted that the exception would extend to cases in
which psychologists, for example, said the mother's
life would be in danger.”

He urged the enactment of the Hyde amendment in its
then present form, and argued that the House were mor-
ally obligated to provide real assistance to low income
women faced with an unplanned pregnancy (ibid.).

Mrs. Collins (Illinois) opposed the amendment on the
ground that it would not stop abortions but rather limit
the availability of safe abortions to poor women, that it
would violate the very purpose of the appropriation bill
providing services for all Americans regardless of their
economic status that it was clearly discriminatory
against the poor and would force poor women who
could not afford abortions either to bear unwanted chil-
dren or undergo unsafe, “illegal butchery,” and that it
could prohibit the prescription of morning-after pills to
rape victims at hospitals or crisis clinics which received
funds under the appropriation (ibid.).

Mr. Milford supported the amendment in the expecta-

tion that it would be modified in conference with the
Senate to allow the use of medicaid funds if the moth-
er's life was endangered and in the cases of rape and in-
cest (H 6096-97). He said (H 6097):

“Subsequent to last year's vote, I checked further into
the situation to find that few, if any, physicians who
perform this procedure would refuse assistance to an
indigent person. I have found charitable agencies that
were willing to provide assistance. I have found that
most persons who find themselves in need of abortion
services are usually able bodied and are capable of
earning their own living.”

He said that he believed it was asking too much of those
who are morally opposed to the issue to take their tax
money “to fund the very act that violates their religious
convictions” (ibid.).

Mrs. Meyner opposed the amendment (H 6097); she
said that it was discriminatory, and repugnant not only
to the equal protection clause of the Constitution but to
the values of American life that the Congress sought to
uphold; she contended that the amendment would not
stop abortions but deny them to one class of women, the
poor ones; she said that District of Columbia clinics
charge $150 for an abortion while private practitioners
charged $450 to $600 for abortions performed at the
hospital. She continued (ibid.):

“It does not require a great deal of imagination to see
that poor women will be forced to either carry their
unwanted pregnancy to term, or to obtain an illegal or
self-induced abortion. Meanwhile, more fortunate wo-
men will be able to visit a private practitioner and ob-
tain a safe and legal abortion. Clearly this is not a
question of being for or against legal abortions, it is a
question of class discrimination.”

She contended that to include such an amendment in an
appropriation bill was “inappropriate and dangerous”
(ibid.); expressing a reluctance to speak in such terms,
she noted that economics should be foremost in the
Congress's mind in considering an appropriation bill,
and that, from that point of view, the Hyde amendment
would greatly increase the cost to the government for
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the first year after birth costs of those women forced to
carry unwanted pregnancies to term (ibid.). She *782
concluded by warning Members not to yield to the
temptation to vote for the amendment in the expectation
that the courts would invalidate it (ibid.).

Mr. Russo supported the amendment (H 6097). He
spoke of Roe v. Wade, a case that he believed had been
wrongly decided, as having “ruled that the Government
must remain neutral in the matter” (ibid.). He continued
(ibid.):

“Yet, Department of Health Education and Welfare
Officials have implemented regulations whereby wo-
men can use medicaid funds to procure their abor-
tions. This stance is far from neutral it actively en-
courages and assists women to abort their fetuses
rather than bring them into the world.”

He spoke of the Hyde amendment as attempting to re-
move any federal involvement in a woman's decision
and then continued (ibid.):

“Eliminating the source of funds may tip the balance
towards bringing the child into the world and I be-
lieve in tipping the scale in favor of life almost every
time. One study which I have read estimates that 80
percent of the abortions now performed with medi-
caid funds would not occur if medicaid money were
unavailable for this purpose. That would save approx-
imately 240,000 lives every year.”

He observed that eliminating federal funding would not
end all government financing of abortions, since the
states would have the option to continue to do so; he ar-
gued further (H 6097-98):

“But the Federal government's example would en-
courage States participating in the medicaid program
to discontinue this aspect of medical care to the poor
an option States cannot exercise at the present time.”

He argued that constitutionally Congress had exclusive
power over the appropriation process and that the tem-
porary injunction in the present McRae case violated the
separation of powers principle; he concluded by urging
his colleagues who strongly supported the right-to-life
movement to support also the programs which would

help “these youngsters break the poverty cycle” (H
6098).

Mr. Rangel opposed the amendment as clearly discrim-
inatory (H 6098); he contended that before Roe v. Wade
those who could not afford large sums to obtain a safe
abortion were left to either having unwanted children or
to having abortions performed by those not adequately
prepared to perform such operations (ibid.). He contin-
ued (ibid.):

“We all applaud the decision in Wade and Bolton, as
these cases finally recognized the need to protect a
large segment of our population. With the Hyde lan-
guage still in this bill, we find that we are back where
we were before the Supreme Court rulings.”

He said that many Members had expressed concern
about the large number of children born out of wedlock
and the increasing numbers of children who must be
subsidized, and he noted that the amendment “would
only serve to intensify those problems,” adding that if
the Congress wanted to reduce the public assistance
rolls and child support programs, then it must delete the
amendment from the bill (ibid.).

The amendment was then put to a vote, and the amend-
ment offered by Mr. Hyde was carried by a vote of 201
to 155, 77 not voting (H 6098-99). A few days later Mr.
Bonoir explained that his vote against the Hyde amend-
ment was determined by his moral conviction that the
mother's life had to be considered; the amendment did
not contain language directed to that end; however, he
explained that he believed life began at the moment of
conception and was opposed in principle to abortion (H
6218).

In the Senate on June 20, 1977, Senator Stennis ex-
pressed his objections to abortion and to federal funding
of abortions; he then stated (S 10178):

“In addition, the validity of the provision which we
adopted last year has now been upheld by the Su-
preme Court of the United States. The Court specific-
ally held that the Constitution does not give a woman
the right to compel the Federal Government to pay for
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an abortion that is *783 not medically necessary.
Therefore, there is now no constitutional or legal im-
pediment to the readoption of this prohibition.”

His reference, of course, was to the June 20, 1977, de-
cisions in the Maher v. Roe, 432 U.S. 464, 97 S.Ct.
2376, 53 L.Ed.2d 484, Beal v. Doe, 432 U.S. 438, 97
S.Ct. 2366, 53 L.Ed.2d 464, and Poelker v. Doe, 432
U.S. 519, 97 S.Ct. 2391, 53 L.Ed.2d 528, decisions.

On June 21, 1977, Senate Report No. 95-283 (95th Con-
gress, 1st Session) was submitted to the Senate by Sen-
ator Magnuson from the Committee on Appropriations;
the report contained the following language (p. 130):

“The Committee is concerned with preserving the
freedom of choice of a woman who is receiving or
has applied for benefits and services under such wel-
fare programs to undergo an abortion or sterilization.
There is great danger that a welfare recipient who is
ill prepared to defend her personal rights will be per-
suaded against her will to undergo an abortion or ster-
ilization as a condition of receiving welfare payments.
The Committee believes it is absolutely essential that
no woman regardless of her education, social or eco-
nomic background be forced against her will into hav-
ing an abortion or sterilization. To this end, the De-
partment of Health, Education, and Welfare is in-
structed to establish regulations and procedures to
make certain that any abortion or sterilization proced-
ures paid for under this Act be voluntarily requested
by the recipient.”

The report stated that the Committee had changed the
language of Section 209 as it came from the House so
that it read:

“None of the funds contained in this Act shall be used
to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term, or in the case of multiple sclerosis or renal
disease, or other diseases which would seriously de-
form or debilitate the fetus, or for the termination of
an ectopic pregnancy or for the treatment of rape or
incest victims. This section does not prohibit the use
of drugs or devices to prevent implantation of the fer-
tilized ovum.”

Cf. 1976 Conference report, supra, pp. 763-764.

On the same day Senator Helms discussed the Maher,
Beal and Poelker cases (S 10369); he said (ibid.):

“These decisions of the Supreme Court are a vin-
dication of all of us who have for so long maintained
that tax dollars should not be used to finance the
killing of unborn children and that it is constitutional
for the Congress to deny the use of taxpayers' funds
for this purpose. A majority of both the House and the
Senate, in passing the so-called Hyde amendment, has
agreed with this proposal and it is gratifying that the
Supreme Court has agreed with this majority senti-
ment.”

After summarizing the three cases Senator Helms ex-
plained the status of the present McRae case, and said
that it was altogether likely, if the Court acted on the
defendant's petition in that case in a timely manner, that
the injunction barring enforcement of the amendment
could be lifted within the next few days (ibid.).

The Senate had expected to reach the proposed Senate
amendment of Section 209 on June 28th, but other mat-
ters prevented that (S 10919-22), and the debate opened
on June 29, 1977, with Senator Packwood's presenting
an amendment (No. 602) striking Section 209 from the
appropriation bill, “so that if this amendment is success-
ful, Federal funds will be available for use in abortions”
(S 11030). Senator Packwood reviewed the history of
legal attitudes toward abortion and its criminalization,
and emphasized the change in attitudes toward matters
related to abortion, homosexuality, and women's rights;
he referred to the 1965 enactment of the Colorado abor-
tion statute, followed by the New York, Alaska and
Hawaii statutes, as well as that of his own state of
Washington, all preceding the 1973 decisions in Roe v.
Wade and Doe v. Bolton ; he said that polls showed that
by an overwhelming margin Protestant, Jewish and
Catholic youth alike supported the right of a woman to
have an abortion, but *784 that in the upper age cat-
egories there was still opposition to abortion (ibid.).
Senator Percy, interrupting, suggested (S 11030) that
premarital sex resulting in an unwanted and unplanned
child who could not be cared for and who would inter-
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fere with the life of its young mother had always been
looked upon as immoral and impermissible and that the
generally accepted practice, hundreds of years ago, was
to overcome that greater ill by having recourse to the
lesser ill of abortion (ibid.). Senator Packwood, resum-
ing, emphasized that one hundred years of prohibitory
law did not stop abortion but resulted in illegal proced-
ures that might result in infection and death (ibid.). Sen-
ator Percy suggested that the laws prevented girls from
going to their own doctors to get the benefit of any kind
of counselling, and forced them into the so-called back
alley operations, many times performed in the second or
third trimester by someone whose only business was
performing abortions and who did not counsel avoid-
ance of abortion and the handling of the problem in
some other way (S 11030-31). Senator Packwood said
that the laws prohibiting abortion passed between 1850
and 1950 were not passed because of moral reasons but
for health reasons including death from abortions (S
11031). Senator Packwood said that the Supreme Court
in 1973 had not decided that women “have a right to an
abortion,” but rather had decided, as the Maher, Beal
and Poelker cases made clear, that “every woman has a
right to make a decision as to whether or not she wants
an abortion the right to make a decision” (ibid.). He said
that neither the state nor the federal government has an
obligation to fund an abortion; that he supported abor-
tion, but had never supported it on the ground that it is
cheaper than carrying pregnancies to term and having
babies on welfare; nor did he argue that abortion was
needed for population control (ibid.). Senator Percy in-
quired whether it was not those who take an adamant
position against abortion who are at times in the fore-
front of condemning welfare in every way possible; he
inquired whether, if an unwanted child is born to a
mother who already has seven or eight children who
could not adequately care for the additional child, that
additional child would not be a ward of the government
for fifteen to eighteen years, and, whether, if raised in
the ghetto, surrounded by crime, it would not have a
great chance of being drawn into the business of crime
(ibid.).

Senator Packwood, resuming (S 11031), asked, “. . . do
we in Congress have any obligation to fund abortions?

Not a constitutional obligation, a moral obligation”
(ibid.). He said that it was clear that the 250,000 to
300,000 women who now receive abortions paid for un-
der medicaid were going either to have babies that they
did not want, or to go to backroom abortionists; con-
tinuing, he said (ibid.):

“There is no question that the poor are going to be
discriminated against. It does not mean that we have
an obligation to help, but should we?”

He pointed out that the poor were provided with food
through food stamps and other federal programs, with
housing, through public housing, with a variety of
health services, through medicaid and other programs,
and with legal services, not only to defend against gov-
ernment prosecutions, but so that poor persons could
sue their landlords; he pointed out further (ibid.):

“We provide them with education, because we
think it is right in this country that the rich and the
poor have a reasonably equal chance for education.

“Yet, in every one of the items I have cited educa-
tion, legal services, medicine, food, and housing the
Supreme Court never once has said, ‘You have a right
to those.’ They have never even raised it to the dig-
nity of the right of a woman to decide whether or not
she wants an abortion. Yet we are willing to fund for
the poor all those programs, and we do it gladly, to
the limit we can afford, because we think it is the de-
cent and moral thing to do.”

Senator Packwood said that abortions were perhaps
more critical to a poor woman than any of these other
things, and would have a greater effect on her life; yet it
is said that *785 the government has no obligation to
fund abortions for the poor (ibid.). He pointed out that
“We do not have any obligations to feed, house, or edu-
cate them, either” (ibid.), and he inquired (ibid.):

“What is the reason why we do it for those other
things and not for abortions? I will tell Senators why,
and they all know why.

“It is not that we lack compassion for the poor it is
that we personally think that abortions are immoral,
and because we think they are immoral we are going
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to impose our standard of morality on the poor, and
the fact that the poor, in many cases, do not think that
abortions are immoral is tough luck. That is the stand-
ard.”

Senator Packwood admitted that abortion was a passion-
ately divided issue; he said that if the Congress wanted
to deny abortions to the poor because it did not have the
money, that was a decision to weigh in the light of the
government's finances, and if the Congress wanted to
deny the poor abortions because it was more important
that they have legal services or public housing, that
might be an unfortunate but necessary balancing of pri-
orities; he went on (S 11032):

“But to say that we are going to deny abortions to
the poor because we disapprove of them is a disdain-
ful, haughty, arrogance that should not demean this
Congress.”

Senator Packwood pointed out that the American Civil
Liberties Union, the American Bar Association, and nu-
merous religious organizations, the names of which he
read into the record, supported legalized abortion; Sen-
ator Packwood continued (ibid.):

“Those are organizations every bit as concerned
with human life and morality as any church any of us
might belong to.

“What they illustrate is that there is indeed a strong
division of opinion in this country, an honest division
of opinion, on the issue of abortion. But by their stand
in favor of legalized abortion what they are saying is
that it is not the business of a government to put its
particular stamp of morality on abortion. It is the
business of Government to keep its hands off the
business of abortion.”

He contended that to refuse to fund abortions was to
force “our view of morality” on the people of the coun-
try so far as the poor were concerned (ibid.).

In answer to inquiries of Senator Percy it was brought
out that the average cost of a medicaid abortion in the
first trimester was about $200 as compared with the cost
for first year after birth of about $2200, and that provi-
sion for a child throughout its minority could cost, in

Senator Percy's estimate, $60,000 to $100,000 (ibid.).
Senator Percy saw an incongruity between this country's
support of population planning on a global scale at a
cost of approximately $100 million and on the other
hand taking away the access of poor American women
to $200 abortions (S 11032-33). Senator Packwood then
referred to Mexico's need for population stabilization
and related that country's population to illegal immigra-
tion into the United States (S 11033). Senator Percy
suggested (ibid.) that discussion and changes of attitude
toward family planning, abortion and population control
were going on within religious groups, and that concern
for the growing number of the poor who cannot contrib-
ute adequately to their children's educational and other
needs indicated that they should have available the op-
tion of abortion, though it may be the least favorable
option; he said that although he personally hated abor-
tion, he thought it was an option of which the Congress
could not deprive one particular group of women by
making it the one medical expense that the Congress
was going to exclude from the bill; he referred to his be-
ing picketed and accused of being a murderer by the
Right-to-Life groups, and noted that the pickets were
for the most part lovely people who were earnestly
seeking the truth, were deeply convinced that they have
arrived at the truth and were unshakeable in the belief
that they were on the right side on moral grounds
(ibid.). Senator Percy discussed the prenatal develop-
ment of the fetus, read the headnote in Roe v. *786
Wade into the record, stated that he would oppose the
Hyde amendment and support the Packwood amend-
ment, striking Section 209 from the bill, and concluded
(S 11033-34):

“But here, in a HEW bill, a provision that just arbit-
rarily takes low-income women and discriminates
against them; a provision that says ‘You cannot apply
for funds for a right given to you by the Supreme
Court,’ I just feel that that is improper and immoral.”

Senator Garn opposed the Packwood amendment (S
11034); he said that he disagreed totally with everything
that Senators Packwood and Percy had said “in a moral,
ethical, and every other way”; he rejected the contention
that the effect of the Hyde amendment was to impose
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the morality of one group on another; he argued that the
Maher, Beal and Poelker decisions did not seem mean-
ingful to Senator Packwood; he continued (S 11034-35):

“. . . and I want to know about my rights as a taxpayer
and those of millions of people around this country
who feel the same way I do about legal abortion, and
do not believe their money should be taken involun-
tarily to fund something they feel is a heinous crime,
and that they are opposed to.”

In concluding his argument (S 11034-35) Senator Garn
expressed his resentment at what he characterized as
Senator Percy's sarcasm and innuendoes, and the
laughter that was caused by some of Senator Percy's
statements (S 11035).

Senator Packwood pointed out that many who were
genuinely opposed to the Vietnam war were required to
pay their taxes or to go to jail; he expressed the hope
that Senator Garn did not seriously suggest that the
Congress henceforth adopt a standard of personal mor-
ality for tax payment (S 11035). Senator Garn said that
he did not, that, obviously, there were some issues for
which his tax money was taken which he did not sup-
port but which he did not feel about so strongly as he
felt about “the taking of human life” (ibid.). Senator
Packwood said that the standard could not be how per-
sonally deeply a taxpayer felt about an issue (ibid.), and
Senator Garn asked whether in any of those other areas
the Supreme Court had ruled as it had in the case of the
Hyde amendment passed in the preceding year, that the
Congress was not required tofund abortions (ibid.), and
Senator Packwood pointed out that he had not argued
that the Congress was required to fund abortions (ibid.).

Senator Brooke supported Senator Packwood's motion
to strike Section 209 from the bill (S 11035), arguing
first that it was a blatant case of legislating on an appro-
priations bill, an unwise practice to which he was adam-
antly opposed; in addition he opposed restrictions on
medicaid abortions because the Senate should not,
through a funding decision, “in effect deprive our most
vulnerable and helpless citizens, the poor, of an estab-
lished constitutional right,” nor should the Senate
thoughtlessly try to impose simplistic solutions on a

complex issue, nor legislate in a medical area in which
it had no competence (ibid.). Of the Maher, Beal and
Poelker decisions he said (ibid.):

“The Supreme Court decisions of last week left this
right completely intact for the woman who is able to
pay for her own abortion. But the right of the poor
woman is left in practice to our, the government's
sense of justice and courage.

“If we now restrict or ban medicaid funds for abor-
tions, the Government will accomplish for poor wo-
men indirectly what the 1973 opinion expressly for-
bade it to do directly.”

He referred to language in Singleton v. Wulff, 428 U.S.
106, 118, fn. 7, 96 S.Ct. 2868, 2876, fn. 7, 49 L.Ed.2d
826, that the state's refusal to fund an abortion is, for a
doctor who cannot afford to work for nothing and for a
woman who cannot afford to pay him, as effective an
interdiction of it as would ever be necessary. He argued
that if the Senate voted to restrict medicaid funds for a
poor woman's abortion, it would “make a mockery of
herright” (ibid.). Senator Brooke said that to say that the
*787 government does not finance all constitutional
rights and that the rights of the poor are always less nu-
merous than those of the well to do “does not excuse a
country with democratic aspirations from trying at least
to assure those basic, necessary rights to all its citizens”
(S 11035). He argued that it was unrealistic and insens-
itive to say that withdrawing medicaid funding for abor-
tion did not deprive the poor woman of her constitution-
al right, and that the Congress should absolutely respect
the constitutional right of poor women by refusing to
place restrictions on medicaid abortions; he said that the
great difficulty in legislating fair, humane restrictions
on abortion underlined the practical as well as the con-
stitutional wisdom of the 1973 decision that abortion is
an intensely personal and private decision which must
be left totally to a woman and her doctor, the poor as
well as the rich woman (S 11035). To the contention
that the Senate should ban or restrict funding he
answered (ibid.):

“But the Senate cannot know the thousands of indi-
vidual or family situations which cause a poor wo-
man, any more than a well-to-do woman, reluctantly
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to decide that an abortion is the only tenable alternat-
ive for herself and her family. The Senate cannot
gauge the desperation, fear and hopelessness which
might drive a woman to such a decision.

“The vast majority of Senators realize this and op-
pose an absolute ban on abortion funds, allowing no
exceptions. But when we do attempt to list those mit-
igating circumstances under which we will sanction a
poor woman's obtaining an abortion, we soon realize
the impossible complexity of the issue and our limita-
tions in attempting to impose solutions.”

Saying that few Senators would oppose funding abor-
tions when the life of the pregnant woman was en-
dangered, Senator Brooke asked whether the Senate was
insensitive to pregnancies that might seriously or per-
manently endanger the pregnant woman's health, in-
sensitive to the victims of rape and incest, and insensit-
ive to the plight of a 12 or 13 year old pregnant girl (S
11036). He argued that parents should not be denied the
right to decide whether to bring into the world a child
suffering from deformity or debility or incurable disease
(ibid.). Referring to the Committee effort in drafting the
bill, he said (ibid.):

“That bill stands as a testament to the limitations and
the unfairness of any such efforts. And nowhere are
those limitations clearer than when the Senate at-
tempts to make medical decisions, decisions which
only a doctor is qualified to make.”

He said that the Senate Committee draft of Section 209
included reference only to multiple sclerosis and renal
disease omitting reference to other diseases more detri-
mental to health, solely because a member of the House
delegation to the conference on the preceding year's bill
had insisted that his concern for those two conditions be
expressed in the report language accompanying the bill,
and that the Senate Appropriations Committee in 1977
simply voted to incorporate the preceding year's limited
report language into the bill (ibid.). Senator Brooke ar-
gued that the Senate would have either to allow doctors
to make the decisions only they were qualified to make,
or to have those medical decisions determined by the
chance of persuading individual Senators or Congress-
men to offer amendments excepting particular diseases

or medical conditions from the ban on abortion; the lat-
ter alternative, he contended would be “intolerable”
(ibid.). He argued that denying the poor women funds
for abortions would not prevent abortions among poor
women but only force them into dangerous self-induced
or back-alley abortions, and then allow to the 25,000
poor women each year who, the DHEW estimated,
would suffer serious complications from such danger-
ous abortions, the medicaid funds needed to correct the
botched abortions the Senate forced the women into
(ibid.).

Senator Helms opposed the Packwood amendment to
strike Section 209 from the bill (S 11036-37); he asser-
ted that Senators Percy and Packwood had not discussed
the fundamental issue really involved, that is “the delib-
erate termination of an innocent human life”; he said
(ibid.):

*788 “If my distinguished colleagues can persuade
me that they are not advocating that the taxpayers be
forced to furnish the money to terminate innocent hu-
man life, then this argument will be over, and I will
not even submit my amendment.”

He said that the Senators talked about the population
explosion and offered “the remedy of killing human be-
ings who have never had the right even to be born”
(ibid.); he argued that the defenseless people involved
were not the poor but the tiny human beings, yet wait-
ing to be born; he read excerpts from a letter from a
physician in Maine (who was Chief of Pediatrics at a
hospital in Bangor, Maine) who opposed abortion, ar-
guing that there was medical care for all new borns, that
medical science was advancing so rapidly that there
were few diseases that the medical profession could not
help, that sterilizations and abortions lead eventually to
euthanasia, infanticide and so on and on, and that there
are literally no diseases, mental or physical, that the
medical profession cannot save a mother from as a res-
ult of her pregnancy (S 11036). Senator Helms argued
that during the debate in the preceding year Senator
Packwood had argued that it was cheaper to kill unborn
children than to let them be born (S 11036-37). Senator
Packwood denied that he had so argued during the pre-
ceding year or ever (S 11037).
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Senator Domenici, commending Senator Packwood for
not making the cost-benefit argument, nevertheless ar-
gued (S 11037):

“I say to my friends in the Senate that anyone who
thinks we ought to use tax dollars to abort the unborn
children of the poor because, in fact, it is cheaper for
the taxpayer, then they better read a little bit of his-
tory, because it is not far fetched that a society that
passes judgment on human life based on whether or
not it is devoid of value will bring upon it such in-
stances as what Hitler did to the Jews in Germany.”

He argued (S 11037) that children born to the poor
served the country, produced for the country, and turned
out not to be poor in talent and accomplishment; he ar-
gued, as he said he had argued earlier, that there was no
responsibility to pay for abortions for the poor under
medicaid, and he contended that the Supreme Court had
just confirmed that; as for the cause of the legislative
muddle, he said (ibid.):

“It is because the U.S. Congress passed a medicaid
law, general in nature, at a point in history when they
have to admit they never contemplated paying for
abortions, because the U.S. Supreme Court had not
written its first decision on the matter, and the most
States prohibited it, for the most part. We sat here, in
Washington, D. C., and watched medicaid evolve as a
result of an interpretation of our Constitution, and we
wonder why there is such confusion.

“I say to my good friend from Oregon that we
should not be funding abortions here today, when no
committee of either House of Congress has ever had
the courage to conduct a hearing on authorizing legis-
lation to look at the dimensions of abortion. This is
not an appropriation decision. This is a decision to be
made after hearing. . . . ”

Senator Hatch opened his argument (S 11037-38)
against the Packwood amendment by pointing out that a
number of the senators had come from poor back-
grounds as had a number of great people, and he contin-
ued (S 11038):

“I think it is a crass observation to think that simply

because people are poor, if abortion laws are not
granted or the right to abortion is not granted or the
right to life is granted, they would not have their chil-
dren or would not bring them up properly or would
not give them the opportunities of growth or the op-
portunities to become something in this world.

“I, for one, believe that the people of this country
have some rights. I believe that the majority of the
people of this country are against abortion except to
save the life of the mother. I really believe that. I be-
lieve they are against it on moral and religious
grounds that has *789 made this country the greatest
country in the world and will keep it there as long as
we believe in moral values and religious grounds.

“I believe that the reason great countries fail is that
they become immoral, because they bring in prostitu-
tion, vice, obscenity, pornography, violence. They fail
to work hard. They fail to try to provide jobs for the
poor. They use the poor as a great national constitu-
ency by keeping them bound down, by not letting
them have jobs, by having ‘minimum wages' which
prevent the poor from getting jobs.

“I think we have that particular danger right now in
this country. We have become a country that is on the
verge of becoming morally bankrupt, because of some
of these things I have mentioned. I think abortion fits
into that category.

“I think it is a moral crime that we have more than
1 million abortions in America a year and that ap-
proximately 300,000 of those have been paid for by
Federal tax dollars, much of which have been paid in-
to the Federal Treasury by people who do not believe
in abortion for purely religious grounds or for moral
reasons.

“To impose abortion on these people, I think, is
wrong.”

Senator Hatch said that he felt a little upset by the com-
ments suggesting that it was the conservative senators
who opposed welfare appropriations generally who ap-
peared to be opposed to abortion, and he said that many
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liberal friends felt exactly as he did on the abortion is-
sues and just as strongly (S 11038).

Senator Bayh asserted that research would assure Senat-
or Hatch of the “remarkable similarity between people
who oppose the right of a mother to choose abortion and
the votes of those same individuals who vote against in-
creased Head Start programs, increased money for food
and medical assistance for children, increased money
for public housing, increased money for rat control so
you can keep the babies who are born from being bitten
by rats” (S 11038). Senator Hatch answered (ibid.) that
there was “a remarkable similarity between many of
those who believe in abortion and who are spending us
into bankruptcy, and who now have us with an $800 bil-
lion total national debt and a $4 to $6 trillion unfunded
debt, and who are bankrupting this country monetarily.”
He added that he thought there was a remarkable simil-
arity between many who vote for abortion (though not
all) “and those who keep this marvelous national poor
constituency by making them always come to the Feder-
al Government to solve their problems, and those who
make it easier to be on welfare than to give them a job
or an opportunity for a job.” Senator Hatch opposed to
the argument aimed at the conservative position gener-
ally and its replication on the abortion issue his conten-
tion that “the biggest problem in our society with the
poor is that we have become a public government, a
centralized government, society that is overregulated to
death, and this is another approach that brings the poor
down to subjection and overregulation” (ibid.). Senator
Hatch concluded his argument with the statements that
he believed the vast majority of people in the country
did not believe in abortion except to save the life of the
mother, that there were very many who would fight
right down to the wire for those beliefs, and that the ar-
gument that there was only one viewpoint with regard
to abortion was wrong, as was the argument that the fact
that people felt deeply and religiously about abortion
made them somehow less humane (S 11039).

Senator Bellmon submitted a statement emphasizing the
importance of assuring, whatever legislation was
passed, that women be given a genuine and informed
choice on issues of abortion and sterilization (S 11039).

Senator Stennis submitted a statement opposing the
Packwood amendment (S 11039-40) on the ground that
abortion was the calculated killing of an innocent incon-
venient human being; he recognized that the Supreme
Court had both legalized the right to abortion and had
also made clear that there was no affirmative right to
*790 be provided with an abortion at the taxpayers' ex-
pense, and he recognized that the problem of the un-
wanted child was a tragic human problem; he did not,
however, consider “the violent act of abortion” the
proper solution, but a complete failure to look for and
find a solution; on the issue of discrimination he said (S
11040):

“Let me say that I believe that the Government has
the fundamental responsibility to protect the basic
rights of its citizens and to provide them with decent
employment opportunities, freedom from hunger and
accessible education. However, I believe that it is dis-
crimination of the worst kind against any taxpayer
who opposes abortions on religious grounds or other-
wise to make that taxpayer finance elective abor-
tions.”

Senator Stennis preferred the form of Section 209 re-
commended by the Senate Appropriations Committee to
the House amendment, and he concluded (ibid.):

“The concept that a woman has the right to be free
to seek abortion services without governmental ob-
struction or interference is completely separate from
the question of whether the Government has or should
have a legal obligation to pay for such abortion on de-
mand.”

Senator McGovern opposed the Hyde amendment (S
11040), saying that the Supreme Court had been clear
that the Constitution did not require the Congress to
fund abortion services for indigent women, but had left
that entirely to the federal and state governments to de-
cide through the normal processes of democracy; he ar-
gued that the issue was one of equity: to decide whether
abortions would be available equally to poor as well as
non-poor women (ibid.). He opposed the Hyde amend-
ment on the ground that it discriminated effectively
against minority women who are more heavily depend-
ent than others on medicaid, that it would interfere with
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the doctor's ability to prescribe treatment according to
his own best medical judgment, that it would cause an
increase in cheap, illegal abortions and resulting medic-
al complications and deaths, that it would especially
hurt teenagers who rely on medicaid for their medical
care because they are most vulnerable physically and
emotionally to the effects of unwanted pregnancies, and
that it would impose one moral viewpoint upon all poor
women, who are not in a position to make their views
known (S 11040).

Senator Helms then presented, as a substitute for the
Packwood amendment that would have stricken Section
209 from the bill, an amendment (No. 603) reading:

“None of the funds contained in this Act shall be used
to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term.”

Senator Helms commenced his argument for his amend-
ment by stating that the Supreme Court had ruled the
Hyde amendment constitutional by its decision in the
Maher case holding that a state could not be required to
finance non-therapeutic abortions (S 11041). He said
that millions of Americans opposed use of tax dollars to
pay for abortions of convenience, that about 85% of the
public hospitals in the United States refused to perform
non-therapeutic abortions of convenience and allowed
abortions only where there was grave threat of death or
injury to the mother; that many states financed non-
therapeutic abortions only because required to do so un-
der federal court order; he argued that those Congress-
men who had voted against the Hyde amendment on
constitutional grounds were now answered by the de-
cision in the Maher case; he continued (ibid.):

“Mr. President, let it be clear that by the terms of
the Hyde amendment which was accepted by both the
House and the Senate last year, Congress prohibited
funding for abortions which were not medically ne-
cessary. Medically necessary abortions, those neces-
sary to prevent the death of the mother or when the
mother's life is endangered, were not prohibited by
the Hyde amendment. Proponents of abortion on de-
mand now insist, however, that tax dollars be used to

provide nontherapeutic, convenience abortions.

*791 “With the slogan, ‘every child should be
wanted,’ the proponents of subsidized convenience
abortions maintain that abortion must be recognized
as simply a backup method of birth control in family
planning.”

Senator Helms argued that the “right to life of any child
should not depend on whether or not he is wanted by
someone else,” that the humane and positive response
of government is to encourage life rather than accept the
argument allegedly made by the opponents of his view
that it was cheaper for the state to kill the unborn than
to let them be born, an argument which, he contended,
invoked the lesson of Nazi Germany (S 11041-42); he
continued (S 11042):

“Of course, the beginnings at first are merely a
subtle shift in emphasis in the basic attitude of soci-
ety. It starts with the acceptance of the idea that there
is such a thing as a life not worth living. In its early
stages, this attitude concerns itself only with the so-
called ‘hard cases' in which the victims, because of
age or illness or mental capacity, are unable to speak
for themselves. Gradually this category is enlarged to
include the socially unproductive and the ideologic-
ally unwanted.”

Urging adoption of his amendment, which was in the
language of the preceding year's Hyde-Conte amend-
ment, Senator Helms argued that an exception for ec-
topic pregnancies was unnecessary since dealing with
them did not involve abortion, that there should be no
exception for fetal deformity because “fetal euthanasia”
was not a solution to the handicapped child in the
womb, and that a rape exception was both unnecessary
and unenforceable because there were none or few preg-
nancies resulting from reported rapes and there would
be no means of determining the origin of pregnancies
alleged to have followed from unreported rapes (ibid.).
Of the spectre of maternal deaths from abortion, Senator
Helms said that in 1971 “there were only 120 maternal
deaths from abortion, including legal abortion,” and that
there was no reason to suppose that maternal deaths due
to backroom abortions would increase beyond what they
had been before the legalization of abortion; he added
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that “for every two human beings who experience an
abortion, only one is left alive”; pointing to the great
sums spent in saving the lives of new born babies, par-
ticularly prematurely born babies, he saw that expendit-
ure as contradicting the use of taxpayers' money “to ex-
terminate the lives of literally hundreds of thousands of
innocent unborn children” (S 11042).

Senator Javits, saying that he disagreed with the Maher
decision “that the Federal Government may place re-
strictions upon the medical aid which it gives, even
though that aid is supportive of that private right of the
woman” which Roe v. Wade had given her, argued that
the question of constitutionality was immaterial because
the discussion related to policy not constitutionality,
and “as a matter of policy we cannot deny to the poor
woman what we grant very clearly to the person who
can afford it,” and that the law should not inhibit the ex-
ercise of a private right by those who can least afford it
and need government assistance (S 11043). Senator
Bayh said that the hearings before the subcommittee on
constitutional amendments had carried him to the con-
clusion that “we were talking about life when we dis-
cuss the fetus,” but that he opposed the Helms amend-
ment because he thought “people have a right to differ
on this issue”; he argued that it would be more equitable
to debate the constitutional question whether all Amer-
ican women were to have the right to choose or not than
the issue presented by the amendment; that issue, he
said, was not whether to establish a moral standard of
right and wrong for all the people all thirteen year old
girls, all parents confronted with the tragedy of an unex-
pected pregnancy but was whether to separate out a cer-
tain group of Americans, a minority of Americans,
those on the low end of the economic scale, those who
do not have the financial resources to exercise the con-
stitutional right which the Supreme Court had said they
had (S 11043). He continued (ibid.):

*792 “Thus, in essence, we are saying that those who
have the resources to enjoy their constitutional right
may do so. Those who do not have the financial re-
sources have the constitutional right, but a right
without the ability to use it is absolutely worthless.”

Senator Bayh agreed that “abortion for convenience

alone is tragic”; but he contended that denying funding
for abortions would not stop poor women from trying to
have abortions, that they would resort to backroom
abortions with resultant risks of death and irreparable
harm (S 11043). Senator Long, interrupting, agreed that
as a practical matter the amendment did not forbid abor-
tion but forbade abortions in hospitals performed by
doctors and he said that (ibid.):

“In desperation, people do turn to abortion, and when
they do it is tragic that it either costs a life or perman-
ently impairs the health of the person on whom the
abortion is being performed.”

Senator Bayh said that he was not prepared to lay down
a rule of conduct for those faced with the abortion de-
cision (S 11044); he considered such decisions personal,
family decisions, and said (ibid.):

“But for us to stand here and make a collective de-
cision for individuals everywhere else, I think is the
ultimate in audacity.”

He pointed out that the effect of the amendment was
that only the poor would be denied access to abortion
when victimized by rape and incest or threatened with
the birth of a child determined prenatally to be afflicted
with Tay-Sachs disease, a degenerative and fatal afflic-
tion striking at the age of one; he contended that the
child 13 or 14 or 15 who becomes pregnant should not
be precluded from being able to make a decision, in
consultation with her parents, as to whether to bear the
child or abort it (S 11044). Arguing that the issue was
one of policy and not of constitutionality, Senator Bayh
contended that the issue was whether the Senate was
willing to discriminate against the poor women who
could not avail themselves of a constitutional right
available to other women; noting that the Supreme
Court had said that there were other sources of funding
( Maher v. Roe, supra, 432 U.S. at 474, 97 S.Ct. at
2382), Senator Bayh said (ibid.):

“The fact of the matter is that we are the court of
last resort. As we vote, let us recognize that con-
sequence. Let us not wait for some white rabbit to
pop out of a hat and suddenly bring a bundle of cash
into the dusty living room of a poor family with no
money for an abortion, because it is not going to be
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there. We are either going to make that available in
the event the choice is made, or we are not.”

Senator Percy, opposing the Helms amendment (S
11045), expressed regret if any of his earlier statements
were felt to have been sarcastic or to have ridiculed oth-
ers; he opposed the amendment because it denied medi-
caid abortions to poor women, leaving them to choose
between unsafe abortion or the birth of children they did
not want or could not afford, leaving well-to-do women
unaffected; he said that the amendment would not stop
abortions but only deny poor women equal access to
medical service; he said that it had been estimated that
70% of the women who today receive legal and safe
abortions would still get abortions even if they had to
resort to unsafe means; he asserted that after the legaliz-
ation of certain abortions in California and New York it
was noted that the number of women admitted to hospit-
als for post-abortion treatment had declined by 68% in
the two years following the change in the abortion law
in San Francisco and by 88% in Los Angeles, and that
data from the New York City hospitals indicated a drop
in abortion complications of 52% in the first three years
under the changed abortion law; he said that Chicago
Board of Health statistics indicated that 4,000 women
annually were admitted to Cook County Hospitals from
1962 to 1968 for medical care following criminal abor-
tions, but that in April and May of 1973 the Chicago
Board of Health found less than five such cases a month
at the same hospital facility (S 11045). Senator Percy
said that abortion-*793 related maternal deaths had de-
clined as a result of the change in the abortion laws in
California from 20 deaths per 100,000 live births in
1957 to two such deaths per 100,000 live births in 1971
and that in New York City four maternal deaths from
abortion were reported in 1972-1973, after the change
in the abortion law, while 22 deaths had been reported
in 1970, before the change in law (ibid.). Citing general
statistics indicating a decline in deaths related to child-
birth, which could be ascribed in some part to the
choice of abortion over the continuance of difficult
pregnancies, Senator Percy argued:

“There is no doubt in my mind that passage of section
209 would undoubtedly cause a reversal of that trend,

resulting in the unnecessary deaths of many women.
Illegal abortionists rarely, if ever, provide counselling
services.”

He argued for a further increase in the funding of the
federal family planning effort, estimating that 172,500
low-income women had no access to such services; he
noted that teenagers had the least access to family plan-
ning services; Senator Percy reiterated that the central
issue was nondiscrimination against poor women, and
he urged adoption of Senator Packwood's motion, which
would have stricken Section 209 from the bill entirely;
he noted that the Helms amendment would deny fund-
ing for abortions for the victims of rape, who numbered
56,000 in 1975, and he concluded by reiterating that the
Hyde amendment would not prevent abortion but only
deny poor women equal access to this medical service
(S 11045).

Senator Schweiker, a co-sponsor of the Helms amend-
ment, pointed out that the Supreme Court had obviously
said that a person can have an abortion but that a legis-
lature, be it local, state or federal, had the right to say
that taxpayers do not have to pay for the abortion; he
saw no discrimination, arguing that those who have
means can elect to do many things including engaging
medical services not paid for by medicaid; he continued
(S 11046):

“Obviously abortion is not the same as a facelift, but
the principle is that somebody has to choose what is
covered and what is not.

“If this amendment prevails, exactly the same
freedoms and rights will prevail as there always has
been. People will not get an abortion done at taxpay-
ers' expense. They can freely go to a local agency and
get it financed.

“There is a great difference in honest opinion about
the ethics and morality of this issue. I happen to be on
the side that abortion is ethically and morally wrong.
I happen to feel that I do not have a responsibility to
finance other people who feel differently. The Court
said those other people who feel differently have the
right to have that abortion and that is not the issue
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here.”

The Helms amendment was then put to a vote and it
lost, 33 voting in favor of it, 65 voting against it, and 2
not voting (S 11046).

The debate then turned to the Packwood amendment
(ibid.). Senator Packwood reiterated much of what he
had argued earlier in the day (supra pp. 783-785) and he
noted, responding to the argument that invoked the Nazi
precedent, that in the list of organizations that he cited
as supporting legalized abortions there were “more Jew-
ish organizations that support legalized abortion than
any other particular kind of religious organization” (S
11047). Senator Schweiker in opposition to the Pack-
wood amendment (S 11048) stated that the Packwood
amendment would provide basically for
“abortion-on-demand”; he then explained the holdings
in the Beal, Maher and Poelker cases, and contended
that in the light of the decisions the basic issue was

“Do we want to make it Federal policy to encourage,
support, and increase the abortions in this country?”

Senate Schweiker insisted that the issue was not the
right to abortion: that, the Supreme Court had already
decided; it had also said, he argued, that the federal le-
gislature had the right to say that (ibid. )

*794 “There are some limitations on whether we will
ask people to put their money into a common fund
and support, encourage, and foster a policy of this
kind.”

Senator Packwood then resumed his argument (S
11048) and again read the lists of the organizations sup-
porting legalized abortion; he said that he did not sup-
port abortion for some of the reasons that had been at-
tributed to him; he did not support it because it was
cheaper than childbirth for the government, nor for pop-
ulation reasons, but because women had a constitutional
right to abortion, and because the funding of abortions
was decent and in good conscience should be done be-
cause it is fair (S 11049). Repeating his earlier argu-
ment elaborating on the extent of the federal programs
for the support of the poor and contrasting that to the
denial to them of the medical service connected with

abortion, Senator Packwood argued (ibid.):

“When we say, ‘No, we are not going to fund abor-
tions,’ we say it for one reason and one reason only,
and that is because some Members of this body think
it is wrong, think it is immoral, and if they can, they
are going to impose that view on everyone else in this
country; and that is wrong.”

Quoting excerpts from earlier statements of Senators
Helms, Domenici, Hatch and Garn, Senator Packwood
said that he supported the Senators' right to those views,
but he submitted that “the sole reason for their opposi-
tion is their own personal idea of morality” (ibid.). Sen-
ator Packwood derided as mockery the argument that
the abortions in question could be funded privately
(ibid.). Referring to the Senate Committee draft amend-
ment, he said that the exceptions which it visualized
would not amount to one percent of the pregnancies,
and would deny freedom of choice to 99% of the preg-
nancies, which are not problem pregnancies; he argued
that if the poor woman were offered the chance to ex-
change her federally subsidized rights to education, leg-
al services, housing, food, and medicine for the funds
needed for an abortion, the choice would be for an abor-
tion (ibid.):

“The most important decision she would make is
whether or not to have an unwanted child. She would
exchange all of that money, the food stamps, the
housing, the money for that right, she would ex-
change all of that for the abortion.

“But this Senate says, ‘No, you will not have that
choice.’ We middle-aged men, born before 1950,
raised in a different era of morality, will impose our
ideas on her.

“I pray to God this Senate is not that haughty, not
that disdainful, to think that somehow God has given
us the right to impose our sense of morality on the
rest of this country.”

Senator Percy then in a brief statement supported Senat-
or Packwood's position (S 11049). Senator Goldwater
(S 11049-50) said that he would not commit himself
about his vote but would say:
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“I am not ashamed of the morals that were taught me
by my mother and my father. I am not ashamed of the
morals I have, and I never intend that any law of this
country will change the way I feel about morality.”

Senator Packwood responded (S 11050):
“I do not want anybody to change their morals, to
change their beliefs, or to impose them on anybody
else. I would be perfectly happy if we went back to
the morals and standards of the founders of this coun-
try on abortion.”

Senator Riegle (S 11050) stated that he did not greatly
favor abortion but strongly supported the Packwood
amendment; he continued (ibid.):

“More than that, I just want to say that I believe, par-
ticularly at this time and on this issue, it is difficult to
offer leadership if one holds the view the Senator
(Packwood) holds and which I hold.”

The Packwood amendment (No. 602) was then put to a
vote and it was defeated by a vote of 42 in favor, 56 op-
posed and 2 not voting.

Senator Brooke then presented an amendment reading
in the following language (S 11050):

*795 “Sec. 209. None of the funds in this Act shall
be used to perform abortions except where the life of
the mother would be endangered if the fetus were car-
ried to term, or where medically necessary, or for the
treatment of rape or incest. This section does not pro-
hibit the use of drugs or devices to prevent implanta-
tion of the fertilized ovum.”

Senator Brooke explained (S 11051) that his amend-
ment differed from the amendment proposed by the
Senate Committee in substituting for the specific dis-
eases and conditions mentioned in the Senate bill the in-
clusive expression “where medically necessary.” The
new language, he said, reflected his understanding that
the matters specifically mentioned omitted other medic-
al conditions and diseases far more detrimental to the
health of the pregnant woman; he argued that the Senate
could not well determine what diseases should be spe-
cifically excepted, that the only alternative was to allow

the doctors to make the decisions that only they were
qualified to make, and that the language he suggested
would leave the medical decisions where they so clearly
belonged (S 11051). Senator Hatfield asked whether
“medically necessary” included psychological as well as
organic problems, and Senator Brooke answered that
“medically necessary” meant that whatever the doctor
determined was medically necessary would be covered,
including the case in which the physician acted on a wo-
man's indication to him that she did not feel that she
was emotionally or psychologically prepared to carry
the pregnancy to term; Senator Brooke made clear that
the doctor would have to make a medical determination,
however, and not take the word of the pregnant woman
(S 11051). In response to Senator Hatfield's question
whether the amendment would provide any criteria gov-
erning the medical doctor's action, Senator Brooke
answered that he did not think the Senate would want to
subject the doctor to the Senate's determination as to
what was medically necessary; he said that neither he
nor, he thought, the Senate was competent to make
medical decisions, as it would be doing if it used the
language of the Senate Committee draft naming the two
diseases, renal disease and multiple sclerosis; Senator
Brooke agreed to Senator Hatfield's summary of the ef-
fect of the language in the following words (S 11051):

“By the language ‘medically necessary,’ in effect, we
have an open end situation that the doctor can make
any determination, within his scope of competence to
determine, whether or not an abortion should be per-
mitted?”

Senator Curtis asked whether medically necessary in-
cluded being medically necessary to prevent a headache
or death and Senator Brooke answered (ibid.):

“Medically necessary to save the life of the mother
or to see that the fetus would not be endangered.”

In answer to a question of Senator Schweiker's,
however, Senator Brooke assented to the idea that the
expression “medically necessary” would make it pos-
sible “to have an abortion if the life of the mother or the
life of the child was not in danger” (ibid.). Senator
Domenici asked whether the words “medically neces-
sary” were words of art in the medicaid bill, and Senat-
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or Brooke answered that they were words of art (ibid.)
“. . . used throughout medical legislation. They are
used for all social security funds and for all medical
funds.”

Senator Javits pointed out that the term medically ne-
cessary was used in the Social Security Act, in the grant
for medicare, in the Peer Review Act and in the Hospit-
al Utilization Act (S 11052). Senator Javits continued
(ibid.):

“I would say it would have to be a serious and
good-faith medical finding by a doctor that it is ne-
cessary in this particular case for sound medical reas-
ons to abort.”

Senator Magnuson suggested as a likely inclusion a case
in which the life of the mother was not endangered but
the pregnancy could leave her “in such a serious health
condition that her life might be worthless, or dramatic-
ally altered” (ibid.). Senator Magnuson made clear that
he was *796 talking “not about emotional or psycholo-
gical, but physical diseases” (S 11052).

Senator Bayh (S 11052) stated that the Senate's earlier
votes had recognized that complete access to abortion
was not the desire of the Senate and that it was not
enough to except only the cases in which the mother's
life was endangered; he explained, referring to his earli-
er argument (ibid.):

“. . . if you look at those individual circumstances that
this amendment is designed to reach, I was not pre-
pared, and am not now prepared, to take away the in-
dividual choice of individuals who are confronted
with the circumstances, and I pray to God none of us
in this body ever will be. We are now sitting as judge
and jury imposing our assessment on women of this
country who have been and will be confronted with
the circumstances.”

Referring to the Senate Committee action of the year
before, he said that its purpose was to deal first with the
case where the life of the mother was concerned, and
second where certain types of diseases were involved
which would lead to an increased chance of death or to
the impairment of the health of the mother, and that the

two examples were used as illustrative only; it was
meant to reach a good many other diseases, all those
diseases that, when a woman was pregnant, signific-
antly threatened her health or would significantly have
reduced her longevity (ibid.). Senator Johnston (S
11052) suggested that the purpose of the Committee re-
port had been to except diseases like multiple sclerosis
and renal disease, but that the language chosen made
those two diseases an exclusive list. Senator Bayh
agreed with Senator Johnston (S 11053), and argued
that use of the term medically necessary was preferable
to the Committee draft's inexpert attempt to list the spe-
cific matters to be excepted. He pointed out that in the
Beal case the Supreme Court dealt with the term
“medically necessary” (432 U.S. at 441-442 and foot-
note 3, 97 S.Ct. at 2369 and footnote 3); Senator Bayh
referred then to the exceptions in the Senate Committee
draft for diseases which would deform or debilitate the
fetus, and he questioned whether that language would
cover a Tay-Sachs disease instance; he argued that Sen-
ator Brooke's language would do so, and he noted that
no one had mentioned rubella nor thalidomide; he indic-
ated that he thought in those cases there should be free-
dom to choose abortion (S 11053).

Senator Brooke introduced an amendment to his sugges-
ted Section 209 by adding after the words “of rape or
incest” the word “victims” (ibid.).

Senator Kennedy, though opposed to “abortion on de-
mand,” believed that abortions might legitimately be re-
quired by certain medical conditions, and that the avail-
ability of abortion was equally important for all women
regardless of economic status in cases of genuine med-
ical necessity (S 11053). He said that the law under con-
sideration applied only to the poor, the most powerless
segment in our society, and that the Hyde amendment
would impose upon them a standard which no other wo-
men would have to live up to; the effect would be thou-
sands of medical complications and hundreds of deaths
each year, a burden that most of the women in this
country do not carry, and one which medicaid recipients
should not carry; he said that the real question was how
to develop a standard under the medicaid law which
eliminated abortions of social convenience and allowed
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those procedures which could be justified for all cit-
izens; he said that medical necessity was such a stand-
ard, and he cited the language of the conference state-
ment of the preceding year as embodying the intent of
the amendment agreed to in the preceding year; the lan-
guage he referred to and quoted was:

“To limit the financing of abortions under the medi-
caid program to instances where the performance of
an abortion is deemed by a physician to be of medical
necessity and to prohibit payment for abortions as a
method of family planning or for emotional or social
convenience.”

Senator Kennedy said that the quoted statement was a
standard against which all *797 abortions could be
judged and that he continued to support that intent (S
11053). He urged devoting time to developing positive
programs for effective family planning and prenatal and
postnatal care for those citizens who could not afford it;
only then, he argued, would the government be able to
reduce the economic and social pressures which result
in poor women seeking non-therapeutic abortions
(ibid.):

“No woman in the richest nation on Earth should be
forced to make the moral choice of aborting a preg-
nancy because she is too poor to carry, then care for
her child.”

He argued that there should be better services, such as
education, for unwed mothers, that there should be ma-
ternity coverage for dependent minors or unmarried wo-
men at the same cost as medical insurance policies
presently provided for abortion, and that, simply, the fo-
cus should be on the services required to support a wo-
man through a pregnancy rather than on provision for
abortion (ibid.).

Senator Helms advised that at an appropriate time he
would raise a point of order on the amendment (S
11053), and Senator Brooke said that he understood the
point would be that the amendment was legislation on
an appropriations bill; Senator Brooke argued that most
of the votes of the preceding day had been legislation
on an appropriations bill, and that, if Senator Helms
raised his point of order, he would raise the question of

the germaneness of Senator Helms amendment to the
bill (ibid.). Senator Domenici said that he would present
a “perfecting amendment” deleting from Senator
Brooke's amendment the words “or where medically ne-
cessary” thus limiting the amendment to the cases
“where the life of the mother would be endangered” (S
11053). Senator Brooke answered that the Senator's
“perfecting amendment” would in effect go back almost
to the Helms amendment which the Senate had already
voted against. The Domenici amendment was then
presented (as Amendment No. 606), and Senator
Domenici argued that the words “medically necessary”
had put the Senate in a position in which it did not
know what it meant; he said that he assumed that all
abortions that doctors had been doing were medically
necessary in one or another sense, and that in con-
sequence the Brooke amendment would abolish the
whole area of debate; he said that he would not read the
Supreme Court case, but that (S 11054):

“. . . I believe if the Senator has it here he will find
that they have held in talking about the right to abor-
tion, not whether we pay for it, that psychological
grounds are medically necessary. They are synonym-
ous. I believe the Senator is opening that door, too. I
just want to clarify it and make sure the Senator un-
derstands that if we strike it we are limiting it to the
kind of things the Supreme Court said we had to do as
a matter of right.”

Senator Magnuson stated that Senator Domenici could
achieve his purpose by simply voting against the
Brooke amendment which would result in the Senate
Committee amendment coming forward with its limita-
tion to the two named diseases (S 11054). Senator
Brooke pointed out that his amendment did not simply
add the words “or where medically necessary” to the
Senate Committee draft, but was in substitution for the
words “or in the case of multiple sclerosis or renal dis-
ease, or other diseases which would seriously deform or
debilitate the fetus”; hence, Senator Brooke pointed out,
acceptance of the Domenici amendment would delete
even the two diseases specifically mentioned in the Sen-
ate Committee version as well as the reference to de-
formed and debilitated fetuses (ibid.). A motion to table

FOR EDUCATIONAL USE ONLY Page 175
491 F.Supp. 630
(Cite as: 491 F.Supp. 630)

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



the Domenici amendment carried 59 votes in favor, 36
votes opposed, and 5 not voting (ibid.).

Senator Helms did not press his point of order (S
11055), and Senator Schweiker said that he would move
to table Senator Brooke's amendment and the issue
would be clear: if the Senators wanted a big loophole, a
barn door opened, if the Senators wanted abortions for
any purpose, they would vote not to table. On the other
hand if the Senators voted to table they would be *798
voting for the language in the Senate Committee draft,
language which he had not originally supported but
which he believed was better than that in the Brooke
amendment. He therefore moved to table (S 11055). At
the instance of Senator Goldwater a point of order with
respect to the germaneness of the amendment to the ap-
propriations bill was raised and submitted to the Senate,
and the Senate voted that the amendment was germane,
74 voting that conclusion, 21 opposed, and 5 not voting
(S 11055-56).

Additional statements were submitted, the first by Sen-
ator Moynihan, addressed to the Packwood amendment
which he supported, in which he said (S 11056):

“In my view, decisions about birth and abortion are
moral and religious decisions, which must be left to
each individual or family to make. That at all events
is the law.

“In this context I believe that there should be a min-
imum of social provision which makes this freedom
of choice meaningful. This extends to the payment of
medical costs for the indigent.”

Senator Metzenbaum also submitted a statement in
which he said (S 11056):

“The amendment's very design to withhold Federal
funds for abortions flies in the face of all notions of
fairness and equality. The amendment does not say:
‘Abortion is illegal.’ Rather, it has the effect of say-
ing: ‘You can have an abortion if you can afford it,
but not if you can't.’ The result of this provision
would be that affluent women would continue to have
abortions performed by high-priced specialists in
modern hospitals, while poorer women would be

forced to seek out cheap, and often unsafe, abor-
tions.”

Senator Schweiker then brought forward his motion to
table the Brooke amendment and the motion to table
was defeated, 37 voting in favor, 58 voting against
tabling, and 5 not voting (S 11056). The Senate then
voted on the Brooke amendment and the Brooke amend-
ment was carried 56 voting in favor, 39 votes opposed,
and 5 not voting (S 11056).

On August 1, 1977, Senator Bayh noted in the Congres-
sional Record that the Justice Department's office of
Legal Counsel, at the request of the Secretary, had pre-
pared a memorandum concerning the interpretation of
the language of the Hyde-Conte amendment of the pre-
ceding year; Senator Bayh said that he understood that
the position taken by the Justice Department memor-
andum was that HEW could reimburse only for abor-
tions in which the mother's life was endangered despite
the Conference Committee report language (S 13225).

On August 2, 1977, Mr. Flood reported to the House
from the Conference Committee on eighty-nine amend-
ments to the appropriations bill that had been resolved
by the Conferees, and he added that on one amendment
(No. 82), relating to abortion, there was no agreement;
he stated that he would offer a motion in the House to
recede from its position and to concur in the Senate
amendment with an amendment inserting the language
of the Hyde-Conte amendment of the preceding year as
a fair compromise between the two bills (H 8330). The
Senate amendment (No. 82) was read to the House, and
thereupon Mr. Flood moved that the House recede from
its disagreement to amendment No. 82 and concur in it
with an amendment substituting the language of the pre-
ceding year's Act reading (H 8348):

“None of the funds contained in this Act shall be
used to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term.”

Mr. Flood explained that if the House concurred in the
motion to recede from disagreement with Senate
Amendment No. 82, he would at once offer a preferen-
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tial motion to concur in Amendment No. 82 with an
amendment inserting the language of the Hyde-Conte
amendment of the preceding year; he urged adoption of
the motion to recede (H 8348). Mr. Hyde supported the
motion to recede as the only way to get to the amend-
ment that he had originally offered (ibid.). In answering
a question by *799 Mr. Kazen, Mr. Hyde said that the
language of the preceding year's Act “is the only lan-
guage the Supreme Court had had before it.” The mo-
tion to recede was thereupon agreed to (H 8348), and
Mr. Flood moved that the House concur in the Senate
amendment with an amendment substituting the Hyde-
Conte language (ibid.). Mr. Flood reported that the
House conferees had refused to agree to the Senate lan-
guage and the Senate conferees had refused to offer any
kind of compromise, although the House conferees were
perfectly willing to agree to compromise language per-
mitting abortions where necessary to save the mother's
life; he strongly urged that the House vote for the com-
promise language because a large vote for it would send
a clear message to the Senate, and expedite the enact-
ment of the sixty billion dollar appropriations bill,
which was very important to the public welfare (H
4348-49). Mr. Conte supported the Flood motion, say-
ing that the government was presently spending about
$50 million a year in federal funds for some 300,000
annual abortions, representing a serious abuse of the
medicaid program; he argued that a significant number
of people were using abortion as a form of birth control
or as a matter of convenience, although the medicaid
statute does not mention abortions; abortion funding, he
said, arose out of administrative interpretation of the
Act although it was a question which, in his judgment,
should have been dealt with legislatively; he argued that
the medicaid authorization should specifically prohibit
or provide for covering abortions, but that the authoriz-
ing committees had not acted, and, out of “frustration
with their inaction, here we are with this language on an
appropriations bill”; he urged the House to reaffirm its
position by voting the language of the Hyde-Conte
amendment (H 8349).

Mr. Stokes opposed the Flood motion and argued that
the House should recede from its disagreement to the
Senate amendment and concur in that language; he said

(H 8349):

“Although I am certainly not satisfied with the re-
strictiveness of the Senate language, I believe that this
is a question of civil rights and a question of equal ac-
cess under the law for poor women. I believe that ac-
ceptance of the Senate language is the least that the
house can do. Under the Senate language we would
be sticking to our job which is legislating and allow-
ing the medical profession, that is, the physicians, to
treat the individual medical conditions of their pa-
tients in accordance with their best medical judg-
ment.”

He argued that the Congress should not restrict doctors'
ability to treat their patients in what they considered the
medically necessary way, and said that to do so would
also be an “unconscionable intrusion into the privacy of
the doctor-patient relationship” (ibid.). To the argument
that the term “medically necessary” was too broad, Mr.
Stokes answered that it was the only realistic language,
because there were an extraordinary number of medical
conditions that would make continued pregnancy inad-
visable, and he quoted a medical authority as saying
that it would not be possible to devise a “predetermined
list of conditions completely including each individual
patient for whom a procedure is medically necessary
and excluding all others”; he asked whether the House
would force poor women to continue pregnancies when
they were carrying diseased or seriously deformed
fetuses; he asked whether the pregnancies of teenagers
which were high risk for the teenager as well as for the
baby had to be carried to term (ibid.). He thought it
ironic that those who would not allow poor women to
obtain abortions because they felt it was necessary,
would allow these same women to subject themselves to
self-induced or illegal abortions and risk their lives; he
referred to the HEW's supposed estimate that 25,000
persons would suffer serious injury requiring hospitaliz-
ation from illegal abortions if denied federal funding; he
referred to the Supreme Court's statement that the wo-
man seeking abortion could resort to private agencies,
and argued that it was because the poor had not had ac-
cess to medical services that Congress had enacted
medicaid*800 (H 8349-50). He urged the Members to
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vote not on the question of their view on the morality of
abortion but to vote instead upon the right of the poor to
obtain abortions when it is deemed medically advisable;
he asserted that the Supreme Court clearly portended
that it was the Congress which had to deal with the
question of federal funding; he said that those who as-
sumed that they could vote for the Hyde amendment in
1976 because the Court would take care of the issue for
them had the responsibility to act in accordance with a
sense of fair play in at least making sure that poor wo-
men seeking abortions for medical reasons had the
chance to have a safe abortion (H 8350).

Mr. Obey said that he was a Catholic, was opposed to
abortion, thought that “indiscriminate abortion brutal-
izes all of us and all of society,” and thought that in the
main the government should not pay for abortions (H
8350). He thought, however, that the Hyde-Conte
amendment language did not go far enough in dealing
with abortions in extenuating circumstances; he said
(ibid.):

“For instance, it makes no exception whatsoever in
the case of rape or incest. It makes no exception in
the case of life-shortening diseases, diseases such as
renal disease, although we were willing to spell that
out in the report last year.”

He argued that doctors, rather than medically un-
educated politicians like himself, should determine what
conditions were life-endangering or life-shortening; he
asked that the House reject the Hyde-Conte language
because the previous year's conference report, among
other things, indicated that the Congress would make
exception in the case of life-threatening diseases such as
renal disease; he stated that the previous year's confer-
ence report also did not intend to prohibit medical pro-
cedures necessary to terminate ectopic pregnancy nor to
exclude rape or incest, nor to prohibit the use of drugs
or devices to prevent the implantation of the fertilized
ovum; he asked the House to vote down the amendment
before it so that he could offer an amendment dealing
specifically with rape and incest victims and cases in
which the mother “is afflicted by potentially life short-
ening diseases which will be aggravated if the fetus is
carried to term,” and which would also exclude from the

prohibition drugs or devices to prevent the implantation
of the fertilized ovum or medical procedures necessary
to terminate ectopic pregnancy; Mr. Obey noted that in
the Attorney General's opinion letter to the Secretary
(dated July 27, 1977) the Attorney General had said that
the Hyde-Conte amendment of the preceding year did
not permit funding of abortions in the case of pregnan-
cies resulting from incest or rape; Mr. Obey said that
the language he intended to propose would make it clear
that the House intended to allow an exception from the
statutory prohibition in the case of rape and incest (H
8350).

Mr. Oberstar supported the Flood motion; he argued (H
8350):

“Much has been said during this debate about the
disadvantaged and about possible discrimination
against the poor, in the funding of abortions. We
ought to be very clear that where there is no basic hu-
man right there can be no discrimination. There is no
basic right to a federally financed abortion; therefore
to preclude the use of Federal funds for that purpose
is not to deny the poor or any other class in society of
a so-called right, since no such right exists.”

He argued that the real discrimination against the poor
lay in the inadequacy of the health care provided for
parents and children, born and unborn; he gave details
of the inadequacy of health care, and the extent to
which the health services provided had failed to reach
the poor children for whom the Congress intended
them; he continued (ibid.):

“The argument that poor people need Federal aid to
abort their unborn will have a hollow ring until we
have adequately provided Federal funds for a wide
range of programs that will make it largely unneces-
sary for poor people or people in any economic class
to even consider abortion as an option.”

*801 He argued that the $53 million spent in 1976 to
finance abortions should be reallocated to the liberaliza-
tion of adoption laws, adequate maternal and child
health care, aid to unwed mothers, prenatal care, sup-
port of rape prevention and treatment centers, increased
research on birth defects, and programs intended to re-
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duce poverty and eliminate its causes (H 8350-51).

Mrs. Schroeder urged a vote against the Flood motion
(H 8351); she said that she was the mother of two chil-
dren and had lost two children and that she did not
“have children very well”; she continued (ibid.):

“After the birth of my last child I spent 10 days in
intensive care. I am not sure whether any doctor
would say to me, if I were pregnant again, that I
would die; but I am also not sure that I want to put
my family through trying to decide whether or not I
live. I resent very much my Government's saying to
me, if I am poor, that my family would have abso-
lutely no alternative but to either attempt to find the
money during a period of time that realistically is less
than 5 weeks or that I should gamble and hope that I
live through it.

“I think that when we look at the issue, we will find
that we really ought to allow language including
something about ‘medically necessary’ in the amend-
ment. If something such as a ‘medically necessary’
provision were in there, it would cover someone like
myself if I were unfortunate enough to have to be re-
lying on medicare or medicaid.”

Mr. Michel said that the record should not indicate that
the House was indifferent to “the gravity of the issue,
the volatile, the emotional issue that is before us” (H
8351). He said that the language was exactly the lan-
guage that had been fully debated in the preceding year
and that he did not think that any Member would
change his position by reason of what was then said
“unless he or she is influenced in one way or the other
by the most recent Supreme Court decision, which,
frankly, in my opinion, buttresses the House's position
more this year than was the case last year” (ibid.). Mr.
Pritchard expressed disappointment at the parliamentary
maneuvering which had prevented the House from vot-
ing directly upon the Senate amendment; he said that he
was disappointed because he did not think that the
House would come out with the position that the major-
ity truly held on the issue (H 8351). Mr. Michel
answered that the forthcoming vote on the Flood motion
really amounted to either accepting the position of the

House or the position of the Senate (ibid.).

Mr. Hyde answered the argument that the House should
not attempt to play the role of doctor by saying that it
should not “play God” (H 8351). Speaking of the
crippled and deformed, Mr. Hyde said that the suicide
rate among crippled and deformed people is almost
zero; that the people who wanted to destroy their lives
were the “jaded people who seem to have wealth and af-
fluence, but the crippled and deformed want to live”
(ibid.). He said that there had been two significant de-
velopments since the debate in the House on June 17th;
the Supreme Court had decided that a legislature was
not forbidden constitutionally from denying tax funds to
pay for abortions; and a New York Times CBS tele-
phone poll of 1447 persons in late July reported that to
the question whether the government should help a poor
woman with her medical bills when she has a baby,
64% answered yes and 26%, no; that to the next ques-
tion, whether the government should help a poor woman
with the cost of contraceptives to prevent pregnancy,
63% answered yes, and 29%, no; and that to the third
question, Do you think the government should help a
poor woman with her medical bills if she wants an abor-
tion, 38% answered yes, 55% answered no, and 7% said
they did not know (H 8352). Mr. Hyde argued that (H
8352):

“Those of us who accept the medical scientific,
clinical evidence that a fetus is human life and that
abortion kills that human life, and who object to
killing as a solution to the problems of poverty, are in
the main stream. Some of the media *802 and some
militant organizations paint us as cultural lags and as
throwbacks to the middle ages. But the New York
Times and the CBS poll says most Americans oppose
using Federal Funds for abortion, so it is, we who un-
derstand the mood of America. Those of us who op-
pose Federal Funds for abortion respect the consent of
the governed.”

He argued that if there was discrimination it was against
the unborn of the rich because no voice was raised to
defend them if their parents wanted “to kill” them,
while the unborn of the poor had a fighting chance to
survive (ibid.). He argued that the Senate amendment
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was a gesture that would accomplish nothing, and he
quoted Dr. Louis Hellman (formerly of HEW) as admit-
ting that 90% of the medicaid abortions currently being
performed could be performed under the Senate lan-
guage (ibid.). He argued that a caring, humane society
does not kill those who are “unwanted,” whether the
senile, the deformed or unborn children (ibid.).

Mrs. Fenwick spoke against the amendment saying (H
8352):

“If we could stop abortion, if this or any other bill
would stop abortion, it would be different. It does not.
Nothing does. It never has and probably, sadly, never
will. There have been self-induced abortions and bad
abortions and back street abortions ever since life
began on this earth.”

She asserted that the number of medicaid abortions did
not signify an increase in abortions because no one had
listed the number of irregular abortions performed by
unqualified persons; she stated that when she was in
Chile she was told that 35% of the beds in every hospit-
al in the nation were filled with women dying from self-
induced abortions, and that that did not occur in Puerto
Rico where everything was legal (ibid.).

Mrs. Burke (California) argued (H 8353) that the House
should not think that it was being asked to vote for the
same thing it had voted on a year before, because in the
preceding year there had been reliance on the language
in the committee report indicating the expectation that
rape, incest and other instances were excepted from the
prohibition; she pointed out that the Attorney General
had just advised that if the House intended to give as-
sistance to victims of rape and incest it would have to
say what it meant, that the Hyde-Conte language before
the House did not do that, and that its meaning could
not be extended by a committee report; she questioned
the poll results on the ground that the pollsters had not
asked such questions as “Would you be willing to
provide Federal assistance to assist a 12-year-old girl
who has been the victim of rape?”, nor such a question
as “would (you) be willing to allow Federal Funds that
would prevent a mother from being crippled if she was
required to carry a child to term”; she argued that the

questions involved could not be simplified in a poll (H
8353).

Ms. Holtzman opposed the amendment on the ground
that it would not provide medicaid funds for abortion in
the case of rape or incest or the case in which the moth-
er's life would be forever marred and she be maimed or
crippled if she had to give birth; she argued (H 8353):

“I do not think anybody in this House has a single il-
lusion about the fact that by supporting this amend-
ment we are stopping abortions. Instead, we are
simply condemning the poor women of this country,
and in some cases these are teenagers or very young
girls, to the horrors of back alley abortions or self-
mutilation.”

Mr. Volkmer urged support of Mr. Flood's motion (H
8353), arguing that the amendment did not deprive any-
one of the right to an abortion nor deny any doctor or
clinic the right to perform an abortion.

The Flood motion was then put to a vote and it carried,
238 voting in favor of it, 182 opposed, and 13 not vot-
ing.

The deadlock in the conference committee on the abor-
tion issue was reported to the Senate on August 4, 1977
(S 13641-42), and the Senate turned to consideration of
the abortion language that had been agreed *803 to in
the House on August 2 (S 13670). Senator Magnuson
moved that the Senate disagree to the House amend-
ment to the Senate amendment on abortion (No. 82),
and Senator Schweiker, for himself and Senator Helms,
moved that the Senate concur in the House amendment
to Senate amendment No. 82 (S 13670).

The long course of debate and of successive amend-
ments that led in the end to the language in the joint res-
olution of December 9, 1977, brought forward few, if
any, arguments that had not been repeatedly made in the
preceding year and in the earlier debates in the House
and Senate on H.R. 7555. Senator Schweiker urged con-
currence in the House amendment, drawing attention to
the Times-CBS poll of July 29, 1977, and repeating Dr.
Hellman's statement that under the “medically neces-
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sary” language of the Senate amendment 90% of all of
the abortions currently being performed under medicaid
would continue (S 13670-71). Senator Helms reported
the termination of the temporary restraining order in the
present McRae case (S 13671). Senator Brooke argued
that the Senate should reaffirm its position of June 29
on Senate amendment No. 82, and insisted again that
the issue was essentially one to be decided by the physi-
cian in each individual case, citing medical association
statements about the impossibility of defining the occa-
sions which would make up medical necessity (S
13671). Senator Magnuson pointed out that the volu-
minous hearings on the appropriations bill contained no
evidence whatever on the abortion issue (ibid.), and
Senator Brooke pointed out that he was not asking the
Senate to take the extreme position marked by the Pack-
wood amendment (S 13672). Senator Javits urged the
Senate to reaffirm its position, arguing that the Hyde
amendment was discriminatory, that it made no provi-
sion for rape, and ignored the consequences of self-
induced abortions that would follow if medicaid abor-
tions were withdrawn; he asserted that the Senators in
opposing medicaid funding were not being honest with
themselves but were responding to their prejudices and
not to the justice which the country requires between
rich and poor (S 13672). Senator Bartlett urged (S
13672-73) adherence to the action taken in the preced-
ing year particularly in view of the Supreme Court de-
cisions in Maher, Beal and Poelker and of the Times-
CBS poll; he argued that to fund abortion would be to
encourage abortion among the poor; referring to the list
of religious organizations said to favor legalized abor-
tion, he argued that the Senate should “keep religion out
of the debate on abortion,” that it was a matter of sci-
ence, pure and simple, and that the issue was whether to
use the resources of the federal government to deny the
most basic of human rights, the right of life to unborn
children, “the most helpless, the most defenseless, the
most innocent among us” (S 13673).

Senator Domenici argued (S 13673) that the expression
“medically necessary” was not really a check on abor-
tion-on-demand but would in the opinion of experts per-
mit 90% of the abortions permitted under the abortion-
on-demand concept; he argued that “medically neces-

sary” would approach being the will of the expectant
mother rather than an expert medical decision of the
kind that only the medical profession could make, and
that the Supreme Court decision from which the expres-
sion “medically necessary” was drawn had indicated
that mental anguish would justify a doctor's finding that
a woman needed an abortion; he argued that under the
Supreme Court decision no issue of right was involved
but a legislative decision about what abortions should
be paid for through medicaid; he argued that Senators
could not satisfy their anti-abortion constituents by vot-
ing for the Brooke amendment and against the Hyde
amendment because the constituents were all going to
find out soon that a vote for the Brooke amendment
meant paying for abortion-on-demand. Senator Brooke,
answering (S 13674), said that the distinction between
the two amendments was clear and that the Brooke
amendment was not intended to mislead anyone; he said
that the Hyde amendment would not include victims of
rape and incest;*804 as to the term “medically neces-
sary,” Senator Brooke cited Senator Domenici to the
language from Beal v. Doe (432 U.S. at 442, footnote 3,
97 S.Ct. at 2369, footnote 3, quoting Doe v. Bolton,
1973, 410 U.S. 179, 182, 93 S.Ct. 739, 742, 35 L.Ed.2d
201) where the Court said:

“Whether ‘an abortion is necessary’ is a profession-
al judgment, that . . . may be exercised in the light of
all factors physical, emotional, psychological,
(familial,) and the woman's age relevant to the well-
being of the patient. All these factors may relate to
health. This allows the attending physician the room
he needs to make his best medical judgment.”
(Senator Brooke omitted the word “familial” in read-
ing the excerpt from the footnote in the opinion.)

He argued (ibid.) that the term was not new, that it was
“mischievous” to suggest that a woman could assign
any trifling reason and a qualified doctor would
thereupon say that she was entitled to an abortion; he
said that the concern was for the life and the health of
the mother and the health of the fetus; saying that some
diseases are worse than death, that in such circum-
stances abortion was the only humane thing to do, he
contended that rejecting the Hyde amendment language
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represented a humane rejection of the position that
abortion should not be allowed for rape and incest vic-
tims, or where the abortion was medically necessary to
save the life or the health of the patient and the health of
the fetus; under his position the decision would be left
to doctors and not to Senators who, in his opinion, were
not competent to make that judgment. Senator Bartlett
(S 13674) made the point that in abortion the fetus is
not saved, and Senator Brooke answered that he was
speaking of the fetus infected with a disease that would
mean a life of pain and suffering for the child and a life
of suffering for the mother, the father and the family of
the child. Senator Bartlett questioned whether a prenatal
determination of disease was made and Senator Brooke
indicated that it had been determined that if the mother
had a certain disease or was being treated with certain
drugs that the fetus would be affected; he said, however,
that these were medical determinations for doctors to
make (S 13674).

Senator Magnuson illustrated what he thought was the
incompetency of legislators to make judgments in the
matter by referring to the effort in committee discus-
sions to provide that abortions could be performed on
women who became pregnant under 15 years of age; he
said that the House conferees would not agree even to
dropping the age to 13 years (S 13674); Senator Bartlett
indicated that no matter how young the prospective
mother was, abortion by agreement between her and the
physician would nevertheless be wholesale abortion (S
13675). Senator Magnuson said that he did not want to
decide, and he did not want the Senate to decide, wheth-
er or not a twelve or thirteen year old child should bear
a child or be aborted (ibid.). Senator Brooke referred to
the many genetic and other diseases that could ad-
versely affect the life of the mother, her health and the
health of the fetus and pointed out that the Supreme
Court ( Roe v. Wade, 1973, 410 U.S. 113, 153-154,
160, 93 S.Ct. 705, 726-727, 730, 35 L.Ed.2d 147) had
said that abortion was a personal and private matter
between a woman patient and her doctor, and that the
woman had a constitutional right to abortion, and that in
the more recent cases the Supreme Court had decided
that the medicaid matter “is best left up to the courage
and the justice of Congress and the State legislatures to

make the decision” (S 13675); he continued:

“What good is a constitutional right if there is no
remedy? When that statement was made and I trust it
was made inadvertently the other day that women can
go and get an abortion if they want it, it should also
be stated that poor women cannot go to a hospital and
get an abortion.”

Senator Brooke reiterated that the Hyde amendment
would discriminate against poor women and would not
stop abortions, and that the amendment he proposed
would say that “women who are raped, children who
have been violated by incest, or if it is *805 medically
necessary, can get an abortion if they are too poor to
pay for it” (ibid.).

Senator Bayh said that the problem involved religious
and moral feelings and decisions and also medical de-
cisions, and that the Congress was not qualified to make
the medical or the moral or the religious decisions (S
13675). He said that the concept of “medical necessity”
was not before the Senate for the first time but had been
in the joint statement in the previous year's conference
report; he said that he thought that the Senators who
voted for it in the preceding year had believed that the
Hyde language would be modified by the report lan-
guage, which had clearly said “medical necessity”
(supra p. 764); he said that it now appeared from the
opinion of the Justice Department that the language
would not be so interpreted; indicating his own disap-
proval of abortions of “convenience,” Senator Bayh said
that he was worried about the cases of disease, rape and
incest, as well as about the significant number of teen-
age pregnancies; he argued that the doctors should be
allowed to make the medical decision and the pregnant
woman accorded the right, in consultation with the doc-
tor, to make the personal decision that she alone could
make; he said that they were not deciding whether the
200,000 to 300,000 abortions would take place but
where they would take place and under what conditions
(S 13676).

Senator Schweiker argued that a former Deputy Assist-
ant Secretary of HEW for Population Affairs had said
that with the words medically necessary in the enact-
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ment 90% of the abortions could be performed (S
13676). Senator Bayh said that the former Deputy As-
sistant Secretary had characterized his statement as a
guess, and had added that it was not based on an under-
standing of Senate language but rather upon a definition
used by the World Health Organization, which allowed
for social abortions (ibid.). In answer to a question put
by Senator Javits, Senator Schweiker agreed that he
would be equally opposed to the language even if it al-
lowed only 60 or 70 or 40% rather than 90% of the
abortions (ibid.). Senator Schweiker argued that the
contention that those favoring the Hyde amendment
were a minority seeking to impose its view on a major-
ity of Americans was refuted by the CBS-New York
Times poll showing that although over 60% of those
polled favored government assistance for pregnancy
care and for contraceptives, only 38% favored govern-
mental funding of abortions; he argued (ibid.):

“This poll makes it very clear that there are certain
limits to public financing, public support, and social
policy where the public believes we should draw the
line. That is the position that we are taking here
today.”

Senator Brooke then argued (S 13676-77) that the poll
did not present the question on abortion in terms related
to medically necessary abortion or in terms of abortion
to save the life of the mother; he suggested that a 38%
affirmative answer was very high in view of the form in
which the question was asked. Senator Schweiker
answered that CBS-Times had framed the questions,
and that they were not known as advocates of right wing
causes (S 13677). Senator Domenici argued that it was
prudent not to put the question in terms of “medically
necessary” abortions because those words were mean-
ingless (ibid.). Senator Helms repeated the argument (S
13677) earlier made that there was an appalling contra-
diction between the amount of human concern and
costly scientific attention being devoted to preserving
the lives of prematurely born infants whose parents
were on their knees praying for the fragile lives and the
debate in the Senate about the deliberate termination of
innocent human life with tax money in the face of op-
position to abortion by the vast majority of Americans

(S 13677).

Senator Brooke asked whether Senator Helms believed
that a poor child that had been abused by her father and
became pregnant should be entitled to an abortion, or
whether the 13 year old victim of a rape should be en-
titled to a medicaid abortion if she became pregnant (S
13677); but Senator Helms answered that the argument
from incest and rape was a red herring, *806 that statist-
ically the incidence of pregnancy from rape and incest
was “so infinitesimal as to be impossible of serious con-
sideration in a discussion of such magnitude” (ibid.).

Senator Thurmond said that he had taken the position
that federal funds for abortions should be restricted to
cases in which the life of the mother was endangered or
in the case of rape, incest, or dread disease, and that lan-
guage permitting use of federal funds “where medically
necessary” was unacceptably broad (S 13677). He said
he would nevertheless vote “Yes” on the Hyde amend-
ment, because he believed it was less dangerous to re-
strict federal funds than to open the door “to abortions
under unwarranted circumstances” (ibid.); ideally, he
said, the matter of abortions should be settled once and
for all by the people through the constitutional amend-
ment process (S 13678).

On the motion to concur in the House amendment to
Senate amendment No. 82 (the House amendment sub-
stituting for the Brooke “medically necessary” language
the language of the Hyde amendment of 1976) the vote
was 34 in favor of the motion, 59 opposed and 7 not
voting (S 13678). On the motion to disagree with the
House amendment to Senate amendment No. 82, the
vote was 60 in favor of the motion, 33 opposed and 7
not voting (ibid.). The Senate then agreed to a motion to
request a further conference with the House on the dis-
agreement to the House amendment to Senate amend-
ment No. 82 and that the Chair be authorized to appoint
Senate conferees (S 13677).

House conferees were appointed on September 9 (H
9061). On September 26, 1977, Mr. Stokes presented
H.Res. 780, a resolution instructing the House conferees
to recede from the House amendment to Senate amend-
ment No. 82 and to agree to the Senate amendment; Mr.
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Stokes explained that the purpose was to present to the
Senate a definite action of the House specifically direc-
ted to the Brooke (“medically necessary”) amendment
(H 10094-95). On September 27, 1977, Mr. Stokes ar-
gued for H.Res. 780, pointing out that the Senate had
twice voted approval of the language of the Brooke
amendment and had twice voted disapproval of the
House language, the Hyde amendment; he urged that,
since the fiscal year would expire in three days and the
appropriations bill, involving $60 billion in money
items, was the most important piece of social legislation
passed by the House, the House should in a spirit of
compromise assent to the Senate language; Mr. Stokes
himself preferred no language in the bill, and his atti-
tude was summed up in his saying (H 10129):

“For 3 months your constituencies and mine have
been denied this important legislation because of this
punitive and pernicious Hyde amendment.”

Mr. Bauman called for defeat of the resolution (H
10129) as not a compromise, saying (ibid.):

“There can be no compromise on the issue of life and
death. That is what we are debating here today. The
Senate language is so broad that without question it
sanctions abortion on demand.”

Mr. Bauman argued that if the House soundly rejected
H.Res. 780 the Senate would have to adopt the House
position as it had done in the preceding year (ibid.). Mr.
Michel approved the parliamentary step of having a
House vote on the Brooke amendment, and he urged the
House to vote against H.Res. 780 so that the House con-
ferees could return to the conference with a good faith
statement that the House had reaffirmed its earlier posi-
tion (H 10129). Mr. Flood opposed agreement to the
Senate amendment on the ground that the expression
“medically necessary” would open the door to abortions
for all sorts of reasons, especially those related to men-
tal health, family planning, or emotional or social con-
venience; he urged defeat of the resolution so as to
strengthen the hand of the House conferees when they
went back to conference.

Mr. Conte supported the Hyde language, opposed the
Brooke language, and therefore urged defeat of H.Res.

780 (H 10130); he said of the issue (ibid.):

*807 “It is difficult because support or opposition to
abortion is not based on economics or practicality, but
rather on our moral and philosophical beliefs.

“While I disagree, I respect the right of an individu-
al to believe that abortion should be a matter of per-
sonal choice. However, it does not necessarily follow
that such a choice should be exercised at public ex-
pense.”

The large number of abortions indicated, Mr. Conte
said, that abortions were being performed as a matter of
convenience or as a matter of birth control and not as a
matter of genuine medical necessity (ibid.). He argued
that “medically necessary” would mean an abortion that
was requested by a woman; the medical testimony, he
urged, was that abortion is very rarely a medical neces-
sity; he said that when California changed its abortion
law in 1968, 92% of the abortions done in the first year
were for mental health reasons; he equated that with
“abortion upon demand”; he said that pregnancy rarely
resulted from rape, and that law enforcement officials
said that inclusion of the rape-incest language would in-
duce individuals to file false reports of rape to become
eligible for federal funding for abortion; he pointed out
that the House amendment would not prevent treatment
directed to preventing fertilization or the implantation
of the fertilized ovum in promptly reported rape cases
before the fact of pregnancy had been established; he
agreed that excessive use of DES can induce cancer, but
he argued that it was only excessive use that did so, that
alternatives were available and that he would advocate
funds to promote research and new programs for rape
victims; he referred to Dr. Louis Hellman's estimate that
90% of the abortions performed would still be financed
under the Brooke language whereas possibly only 1600
abortions a year would be financed under the Hyde lan-
guage (H 10130).

Mr. Roybal left his position unclear: he argued that,
having to choose between the language of the Hyde-
Conte amendment of the preceding year and the lan-
guage from the joint statement accompanying the con-
ference report of the preceding year, he favored the lan-
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guage of the joint statement (H 10131-32).

Ms. Holtzman urged agreement to the Brooke amend-
ment saying (H 10132):

“. . . I hope almost every Member would agree that to
deny a safe medical abortion in cases of rape is un-
conscionable and to deny a safe medical abortion in
the case of incest is unconscionable, that to deny a
careful, safe abortion, in a circumstance where a doc-
tor determines it is medically necessary is uncon-
scionable.”

She argued that in agreeing to the life endangerment ex-
ception the proponents of the Hyde amendment had
already made a compromise so that the choice was no
longer between compromise and no compromise. Mr.
Giaimo argued (ibid.) that “it behooves us all to find a
middle ground, a compromise if you will, so that we can
get on with this very difficult situation which afflicts
not all women, but which afflicts poor women”; he ar-
gued that the compromise language was reasonable, that
it did not offend or should not offend anyone's sensibil-
ities, even if he opposed abortion.

Mr. Obey (H 10132) urged defeat of H.Res. 780 so that
the House could return to the conference and reach a
compromise “which is different than both the Senate
language and the House language”; he argued that if the
language of either body prevailed the issue would be re-
newed from year to year depending on which group
polled a majority in the particular session; he said
(ibid.):

“I think we want a law which is consistent for all
groups to live with, even though they may not like it.”

He urged defeat of the language of both House and Sen-
ate amendments and a return to conference so that “we
can get some rational compromise” (ibid.).

Mr. Hyde opposed H.Res. 780 as not a compromise but
total capitulation (H 10132). He cited Dr. Jane Hodgson
as having testified in the present case “that all *808
abortions are medically necessary” and repeated Dr.
Hellman's alleged statement that 90% of medicaid abor-
tions would be permitted under the medically necessary

language; he said that the New York Times had quoted
a Senator as asking whether any abortion would not fit
the description and added (ibid.):

“The pregnant woman would not even have to
claim she had a headache or athlete's foot to get an
abortion under this language.”

To the argument based on the probable increase in
back-alley abortions if the Hyde amendment were con-
tinued, Mr. Hyde answered that the CDC had been mon-
itoring for maternal deaths due to back-alley abortions
and had discovered none since August 4th when the
Courts “permitted enforcement of the Hyde amend-
ment,” whereas the April 1977 CDC statistics indicated
that “the leading cause of abortion-related maternal
death in the United States is legal abortion” (H 10132).
To the argument that the poor would prefer to wait for
food, education and housing rather than be denied abor-
tion funding he answered by quoting the Reverend Jesse
Jackson as opposing federal funding of abortion and ad-
vocating applying the funds to meet human needs and in
new directions of caring for the most precious human
resource, children; referring to talk of “the quality of
life” Mr. Hyde said that “the quality of a society is
measured by its concern for the rights of human beings
who exist on the very edge of full humanity the very
aged, the dispossessed, the dying, and the preborn”; he
argued (H 10133):

“Our society wavers on the razor's edge of a choice
between efficiency, economy and comfort on the one
hand, and respect for the lives of the weak, helpless,
unproductive, and unborn on the other.

“The cause against wholesale abortion is a cause
for the soul of a society that must make that choice do
we want efficiency and convenience more than re-
spect for the helpless, defenseless lives that interfere
with that convenience?”

Mr. Hyde closed by asking whether the House wanted
to commit American society to violence as a solution to
its socioeconomic problems, and contended that the res-
olution was a step toward consigning untold thousands
of preborn children to death for the crime of being
“innocently inconvenient,” and a step toward transform-
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ing the medical profession from healers “to execution-
ers-for-hire” (ibid.).

Mr. Tucker opposed the Hyde-Conte language because
it would prohibit funding abortions of poor people even
where the mother's health would be permanently im-
paired and she left permanently crippled or with per-
manent brain damage (H 10133). Mrs. Schroeder said
that if only the women members of the House voted on
the issue it would adopt the Senate language; she sug-
gested that the rape and incest exception might lead to
assertions of rape in order to obtain an abortion fol-
lowed by being beaten at home for alleging rape or in-
cest; she said that one in ten teenage girls in the United
States had become pregnant in the preceding year, that
death from complications of pregnancy and childbirth
was 13% greater for teenagers and 60% greater for chil-
dren 14 or younger than for women in their early twen-
ties; she said that babies born to teenagers are two to
three times more likely to die in their first year than ba-
bies born to women in their early twenties [FN10], and
that teenagers bore nearly one-fifth of the babies born in
this country, two-fifths of them being born out of wed-
lock; she concluded (H 10133):

FN10. In enacting the legislation introduced as
Adolescent Health Services, and Pregnancy
Prevention and Care Act of 1978, 92 Stat.
3595, now 42 U.S.C. ss 300a-21, et seq., the
Congress found that adolescents are at high
risk of unwanted pregnancy, that in 1975 al-
most 1,000,000 adolescents became pregnant
and nearly 600,000 carried their babies to term,
and that pregnancy and childbirth among young
adolescents often result in severe adverse
health, social and economic consequences in-
cluding a higher percentage of pregnancy and
childbirth complications, a higher incidence of
low-birth-weight babies, a higher frequency of
developmental disabilities, and higher infant
mortality and morbidity.

“Allowing doctors to perform abortions when they
determine one is medically *809 necessary is not
promiscuous abortion on demand. We are talking
about complicated medical decisions and the Con-

gress should not start down the dangerous road of
quarterbacking doctors' professional opinions in this
area.”
Mrs. Burke (California) argued that there were two
classes of women for whom childbirth could involve
risk, women over 35 and women under 18, and that
without abortion funding it would only be the poor
women who would be required to take the enhanced
risk of childbirth incident to their age (ibid.). Mr.
Rudd opposed the resolution (ibid.), and supported
the Hyde amendment. He referred to a letter he had
received from the Navajo tribal superintendent of po-
lice who had said that the ultimate effect of the Sen-
ate version would be “the filing of false rape and/or
incest reports by women wishing to obtain free abor-
tions at taxpayer expense”; he noted that the Hyde
amendment “protects the woman who is the victim of
rape or incest prior to proof of pregnancy”; he said
that the House had a moral obligation to stand by its
earlier decision (H 10133-34).

Mr. Dornan urged the House again to insist, as it had on
five previous occasions, on limiting abortions to those
necessary to save the life of the mother (H 10134). He
quoted Dr. Jane Hodgson as having testified in the
present case that

“In my opinion, ‘medically necessary’ means any
abortion that was requested by a woman.” (Cf. Tr.
99-101.)

Mr. Dornan referred to Dr. Louis Hellman's opinion and
identified Senator Packwood as having publicly asked
whether there was any abortion that could not fit within
the “medically necessary” language (ibid.).

The debate was closed by Mr. Stokes (H 10134), and
when the question on H.Res. 780 was put, the resolution
to concur in the Senate amendment was defeated, 164
voting in favor, 252 voting against it, and 18 not voting
(H 10170).

On October 3, 1977, Mr. Flood submitted to the House
a conference report that House and Senate conferees
were in disagreement on Senate amendment No. 82 (H
10501). On October 7, 1977, Senator McGovern had
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printed in the Record the Public Health Brief prepared
by CDC personnel entitled Restricting Medicaid Funds
for Abortions: Projections of Excess Mortality for Wo-
men of Childbearing Age; it calculated, on the basis of
the 1974 statistics, the increase in mortality that would
follow if the women who had abortions had carried their
pregnancies to term; the Brief pointed out that the ma-
ternal mortality ratio is many times higher than the
abortion mortality ratio, and that both the maternal and
the abortion mortality ratios of white women are very
markedly lower than those of blacks and other women;
the Brief referred also to estimates prepared by Dr.
Christopher Tietze that 70% of those denied legal abor-
tions would resort to illegal abortion, with an increase
in mortality risk from four per 100,000 abortions to 40
per 100,000 abortions; the Brief also estimated the ef-
fect of a simple delay of two weeks in obtaining legal
abortions due to difficulty caused by the cessation of
federal funding. The Brief estimated that the total ex-
cess deaths would be 49, and if it were assumed that
70% of the women denied funded abortions would seek
illegal abortions then the estimate was that there would
be 77 deaths (S 16739-41).

On October 12, 1977, Mr. Flood moved that the House
recede from its amendment to Senate amendment No.
82 and stated that, if the House did so, he would then
offer a new amendment to Senate amendment No. 82
reading (H 10829, 10832):

“Sec. 209. None of the funds contained in this Act
shall be used to perform abortions except where the
life of the mother would be endangered if the fetus
were carried to term. This section does not prohibit
payment for medical procedures, performed before
the fact of pregnancy is established, necessary for the
prompt treatment of the victims of forced rape or in-
cest reported to a law enforcement agency. Nor are
payments prohibited for drugs or devices to prevent
implantation of the fertilized ovum, or for medical
procedures necessary for the termination of an ectopic
pregnancy.”

*810 Mr. Flood reported that it had been impossible to
reach agreement and he expressed the hope that the lan-
guage that he now suggested would furnish a basis for

agreement with the Senate (ibid.). Mr. Steers said that a
letter received from Senators Magnuson and Brooke had
indicated that the language to be proposed by Mr. Flood
would not be agreed to by the Senate, and he therefore
expected to offer, if Mr. Flood's motion was defeated,
the Brooke-Magnuson wording which would read:

“None of the funds contained in this Act shall be
used to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term or for victims of rape and incest or if the
mother or fetus would suffer serious health damage.”

Mr. Steers argued (H 10830) that the language that he
proposed presented a genuine compromise, that serious
physical damage was considerably narrower than
“medically necessary” but would include such things as
cardio-vascular disease whether contracted before or
after the pregnancy and such other things as neurologic-
al disease, carcinoma, severe psychiatric disease,
schizophrenia or suicidal paranoia. Mr. Steers had ex-
pressed concern about the effect failure to enact the Ap-
propriations Act would have on the programs, particu-
larly those affecting his constituents, and Mr. Conte
pointed out that it would always be possible to pass a
continuing resolution pending the working out of the
disagreement (ibid.). Mr. Michel urged the House to ap-
prove the language suggested by Mr. Flood rather than
that suggested in the Senate and reported by Mr. Steers
(ibid.), and Mr. Hyde urged defeat of Mr. Flood's mo-
tion to recede, arguing that the Senate position was
“abortion on demand, no matter how one colors it,” and
said that the House ought to stand on its position, that
“the position is morally sound; I think it is the right one
for America” (H 10830).

Mrs. Fenwick argued that what the House was discuss-
ing was the situation of children in the seventh and
eighth grades who were expecting babies, an entirely
new circumstance arising from the fact that for the first
time children at the ages of eleven through fourteen are
able to bear children; she said that honorable clergymen
were on both sides of the question, that it was one on
which devout and earnest theologians were divided; she
continued (H 10831):

“What should the State do under these conditions?
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Surely, it would be wrong to mandate abortions. But
is it not equally wrong to forbid them, especially to
the poor, when the clergy are trying to tell us that
there are two sides, can we be sure when we take one
side that we know God's will?”

Ms. Mikulsky was opposed to the Hyde amendment (H
10831); she favored the first of Mr. Flood's motions but
opposed the second because his new language would al-
low only for prompt medical treatment before the fact
of pregnancy, although the child who had been raped or
had been a victim of incest would in many instances not
tell her mother until after the pregnancy was estab-
lished; she opposed the Flood language because the pro-
cedures it referred to would be either a D & C or the ad-
ministration of the so-called morning-after pill (DES)
which she said the Congress did not allow even to be
given to cows (ibid.). Mr. Bauman opposed the motion
to recede (ibid.) and urged the House to stand on its po-
sition, saying:

“I have talked with the leaders of the Right to Life
Movement Protestant, Catholic, and Jewish and all of
them feel that the best possible thing we can do to
save human life and to prevent the funding of abor-
tions with taxpayers funds is to stand by the House
language.”

Mr. Volkmer opposed the motion to recede, arguing that
the language in the Hyde amendment was language
“that has already been interpreted by the Supreme
Court” whereas the new language had not been (ibid.).
Mr. Michel asked the House to vote for the Flood mo-
tion to amend as the only practical thing to do in the
parliamentary situation (H 10831). The Flood motion
was then put to a vote and was carried, 209 voting for it,
206 against it and 19 not voting (H 10831-32).

*811 Mr. Flood then offered his motion and explained
that the compromise language was intended to make it
clear that the House did not seek to inhibit the use of
morning-after pills or IUDs as methods of birth control
or the termination of ectopic pregnancy; he noted that
the language also provided for medicaid payments for
treatment of rape and incest victims on the stated terms
and conditions (H 10832).

Mr. Steers specifically objected to the requirement that
the rape be a “forced” rape rather than a statutory rape
and, saying that he would introduce his broader amend-
ment if the Flood amendment was defeated, he said that
the statute should permit federal funding for abortions
in the case of a very large number of diseases including
psychiatric ones (H 10832-33). Mr. Seiberling pointed
out that there were involved not only serious health
problems of pregnant women but also the cases of
fetuses which had been determined prenatally to be de-
formed or hopelessly diseased (H 10833). Mrs.
Schroeder opposed the language proposed by Mr. Flood
(ibid.), criticizing the vagueness of the term
“endangered,” and objecting to the report requirement,
particularly in the case of incest: she argued that a child
reporting an incest would be abused at home, so that it
would be necessary to provide a shelter for a child so
reporting; finally, she objected to the “forced” require-
ment in the case of rape, noting that there had recently
been reported childbirths by three women who were ten
years of age (ibid.). Mr. Hyde reluctantly supported the
amendment (H 10833), noting that so far as reported
forced rape and incest were concerned, the statute
would not permit conscious abortion, although that
might occur from treatment procedures taken before the
fact of pregnancy had been established (H 10833-34).
Mr. Brinkley inquired whether the word forced should
not be deleted so that the treatment permission would
extend to girls eleven to sixteen years old (H 10834).
Mr. Hyde answered that if the word forced were de-
leted, any woman under eighteen would be entitled to
an abortion simply by asserting that she had been raped;
he said (ibid):

“It is wrong to take an innocent human life, no matter
how unfortunate, no matter how tragic the circum-
stances in the creation of that life is.”

In dialogue with Mrs. Burke (California) Mr. Hyde ex-
plained that the rape treatment would be appropriate
even two months after the rape if the woman did not
know that she was pregnant and the usual tests did not
establish the pregnancy (ibid.). Mr. Oberstar said that he
would have preferred the language of the Hyde amend-
ment but would, as a compromise, be prepared to accept
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the unsatisfactory compromise language of Mr. Flood as
preferable to still other alternatives (H 10834). In dia-
logue with Mr. Seiberling Mr. Hyde took the position
that the life endangerment language sufficed to cover
the genuinely serious health problems of the woman,
and he contended that even if the fetus were to be born
a Mongoloid it would be a “human being” that he would
think that society would find a way to take care of
rather than exterminating it (H 10835).

Mr. Early said that in the meetings of the conference
committee the full House representation was always
present but only 40% of the Senate conferees were
present, and that the result had been that in the meetings
the House conferees tried to compromise with each oth-
er, then offered their compromise points to three Senat-
ors present, and they, with little discussion, rejected
them; he argued that the question was not whether or
not the House opposed abortion on demand but rather
how abortions should be paid for, and he did not believe
that the federal government should do so; arguing that it
was for the states to provide funding he said that the
Alan Guttmacher Institute reported that of the 260,000
federally funded abortions performed in the United
States in 1976 120,000 had been performed in Califor-
nia and New York; he added that governors from 7 oth-
er states had suggested that if the federal government
did not pay for abortions their states would absorb the
costs (ibid.). Mr. Tsongas brought out from Mr. Early
that the Governor*812 and the Secretary of Human Re-
sources of Mr. Early's state, Massachusetts, had said
that their state would not pay for abortions if the gov-
ernment did not fund them (ibid.). Mr. Early made clear
that he was opposed to abortion on demand, but, he
said, if the people in any given state chose to support
abortion on demand through their own taxes the Flood
amendment would not prevent them from doing so
(ibid.).

Mr. Conte supported the Flood compromise language,
noting that in his judgment it represented a partial in-
corporation of language from the joint statement in the
previous year's conference report (supra p. 764), and he
added that the Congress should commit itself to funding
of programs and research to improve the treatment of

rape and incest victims (H 10835-36). Mr. Obey said
that the House should not think that by this legislation it
was cutting off all federal support for abortions, because
the defense bill had no rider attached to it, nor had the
Federal Employees Health Insurance legislation been so
amended; the amendment would mean only that poor
women cannot obtain abortions; he said that the lan-
guage of the Flood amendment was not a compromise
but simply reflected the interpretation which the Attor-
ney General had placed upon the Hyde amendment of
the preceding year; saying that both sides had been
totally uncompromising in the conference, he urged the
House to vote against the Flood language (H 10836).
Mr. Giaimo urged defeat of the Flood motion (H
10836). Mr. Giaimo argued that all of the abortions un-
der discussion were legal abortions under the Supreme
Court decision; he said that he realized the great import-
ance of enacting the Labor-HEW Appropriations Bill
but also recognized that “we cannot compromise a fun-
damental principle because of that”; he continued:

“The fundamental principle is that we are not treating
people alike in this country.”

Mr. Volkmer reluctantly supported the Flood language
(H 10836), although he felt a difficulty with the permis-
sion to treat rape and incest before the fact of pregnancy
is established even where treatment occurs several
months after the rape or incest; he questioned the pre-
dictability of retardation and mongolism in prenatal
testing (H 10836-37).

Mr. Glickman, although opposed to restrictions on abor-
tion funding, said he would vote for the Flood com-
promise because (H 10837):

“By continuing to quibble over financing of abortions
for the poor, we are in effect holding back funding for
health care, education, job programs and so forth de-
signed in large part to benefit that same segment of
our population: the poor. Time has come for those
other needs to take precedence.”

Mr. Stokes said that he opposed the Flood language be-
cause it was no compromise and the Senate would reject
it for that reason, and that it was more repressive than
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the language passed in the preceding year, when it was
still thought by many in the House that what was passed
by the Congress would not be important because it
would be invalidated as a matter of equal protection (H
10837). He pointed out that delay in enactment of H.R.
7555 was actually preventing the payment of salaries
and was causing curtailment of governmental services;
as to the treatment for rape and incest language he ar-
gued that the primary rape treatments were “DES,” the
administration within 48 hours of the event of an estro-
gen drug which had been determined to be a carcinogen
and had been taken off the market in many other coun-
tries, and D & C (dilation and curettage) procedures
which remove the contents of the uterus, terminating
any pregnancy whether diagnosed as such or not; a D &
C is a surgical procedure and not a standard rape treat-
ment procedure for any health facility, he argued; the
result of the language would therefore be to require the
woman in every case to undergo one or the other of the
two procedures before the establishment of the fact of
pregnancy, which is thought to occur in approximately
4% of rape cases; he objected also to the limitation to
“forced” *813 rape, and to the requirement of report,
saying that at least 43.7% of all rapes were unreported,
and that incest is generally unreported unless accom-
panied by violence, severe emotional disorder or a preg-
nancy; the result, he argued, would be that the prevent-
ive treatment provided in the Flood language would not
be applicable to most incest victims; he argued that the
preceding year's conference report allowed for the
prompt treatment of rape and incest victims “and did
not set up the impossible, unreasonable, and insensitive
restrictions found in this supposed compromise lan-
guage”; he asserted that the Senate would not accept the
language of the Flood amendment and that the House
had an obligation to submit a reasonable compromise
(H 10837-38).

Mr. Flood's motion was then put to a vote and the vote
was 263 in favor, 142 opposed, 28 not voting and 1 an-
swering present (H 10838). Later in the legislative day
Mr. Fowler detailed the extent of the interference with
the operations of the government caused by the delay in
enacting H.R. 7555, and he concluded (H 10861):

“I urge my colleagues on the conference committee
and in the House to agree to language which would
constitute a true compromise with the Senate or else
to sever the abortion issue from the Labor-HEW bill
and consider abortion separately. The Labor-HEW
appropriations bill can no longer be held hostage by
an issue extraneous to it.”

The language in the Flood amendment was laid before
the Senate on October 12, 1978, and Senator Magnuson
moved that the Senate concur in the House amendment
to Senate amendment No. 82 with an amendment which
would have substituted for the Flood language the fol-
lowing (S 17048):

“Sec. 209. None of the funds in this Act shall be
used to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term, or in the case of rape or incest, or if the wo-
man or fetus would suffer serious health damage. This
section does not prohibit the use of drugs or devices
to prevent implantation of the fertilized ovum.”

Senator Helms then presented an amendment in the
nature of a substitute for Senator Magnuson's language
which would have restored the Flood language with im-
material if any changes (S 17048). Senator Magnuson
emphasized the importance of moving forward on the
appropriation bill itself and suggested that it would be
better for the abortion issue to be handled by separate
legislation; he said (S 17049):

“There should be a national policy on this matter.”

Senator Scott expressed a concern for the national
policy, saying (S 17049):

“It appears to me that the proper national policy
would be to have the policy we had before the Su-
preme Court ruling, to say that the question of abor-
tion is a question to be decided by the States, under
the police power. There is no reason to have uniform-
ity on matters protecting the health and the morals of
the people of this country. Anyone who has studied
our system of government knows that we are a nation
of dual sovereignty, and rights that affect people as
closely as this are decided at the State level.”
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Senator Scott urged the bringing to the floor of a consti-
tutional amendment on the abortion issue (ibid.)

“. . . in order to get the abortion question out of con-
sideration as frequently as we have it, because we
waste a lot of valuable time in attempting to make de-
cisions at the federal level that should be made at the
State level.”

Senator Brooke said that he thought that it had been
agreed in the appropriations committee that a continu-
ing resolution would be called up that night to continue
pay to the thousands of employees of HEW and Labor,
and he said that he had proposed to call up an amend-
ment which would have provided that the continuing
resolution delete the Hyde amendment from the 1977
bill; he said that further discussion had brought out that
any continuing resolution should originate in the House
and *814 should provide for the continuance in effect of
the Hyde amendment; Senator Brooke indicated that his
understanding of the agreement had been that the House
amendment would be entertained and concurred in with
an amendment, and that the Senate would move at once
to consider the continuing resolution, which would
carry with it continuation for the month of the continu-
ing resolution of the Hyde amendment (S 17049-50).
Senator Helms, however, said that the House of Repres-
entatives had made itself perfectly clear that if the Sen-
ate really wanted to resolve the issue it had only to ap-
prove Senator Helms's amendment and send it back to
the House; he continued (S 17050):

“As far as compromising on this issue, my con-
science will not let me do it because we are talking
about the deliberate termination of innocent human
life, period. And do not ask the Senator from North
Carolina (Helms) to compromise on that because I
cannot. I wish I could find some middle ground, but
either you kill them or you do not. I am talking about
the babies involved.”

Senator Brooke insisted that he was not asking Senator
Helms to compromise but to agree on an arrangement to
allow time for concurrence in an amendment (ibid.).
Senator Helms inquired how voting on his amendment
could delay matters, and Senator Brooke answered that
it was attempting to substitute a resolution of the differ-

ences for a return to conference deliberation (ibid.).
After a delay for discussion, Senator Brooke explained
that the purpose of what he was proposing was simply
to have substituted for the Flood language the Mag-
nuson language, which was somewhat more restrictive
than the earlier Senate language, so as to furnish a basis
for further conference discussion, and to continue the
Hyde language in effect so long as the continuing resol-
ution was in effect (S 17050); Senator Helms then with-
drew his motion for the Yeas and Nays on his motion to
amend (S 17051).

Senator Brooke then discussed the language of the
Flood amendment (S 17051). He pointed out that the
language made no provision for abortions in the case of
serious health damage to the pregnant woman or the
fetus; he said that the language most recently approved
by the Senate (“medically necessary”) could be com-
promised, that the Senate conferees were willing to
modify that language to permit abortions if the woman
or fetus would suffer “serious health damage”; he poin-
ted out that the House language on rape and incest
might be unworkable in permitting “medical proced-
ures” to be performed only before the fact of pregnancy
had been established; that meant that rape victims
would be required to submit to DES, a known carcino-
gen, or to D & C, a surgical procedure that might be
needless; he said that the report requirement did not
take account of the fact that almost half of all rapes and
rape attempts are unreported out of fear or ignorance,
and that when a victim discovers that she is pregnant,
she will resort to clinics or other health facilities rather
than go to the police; finally, the “forced rape” formula-
tion denied relief to victims of statutory rape recognized
by virtually all states; he argued that the House lan-
guage on rape and incest would very likely do little to
prevent pregnancies resulting from such tragedies and
that its language was more prohibitive than the joint
statement in the conference report on the 1977 bill; he
urged the House to concur in the language proposed by
Senator Magnuson in the hope that the other House
would try to meet the Senate at least half way (S
17051). The question of agreeing to the motion to con-
cur with an amendment was then put and the motion
was agreed to (S 17051). Senator Magnuson then put
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forward a joint resolution (S.J.Res. 91) making continu-
ing appropriations for the Department of Labor and of
HEW until October 31, 1977, or such earlier date as an
appropriation was enacted into law; the joint resolution
was passed on a voice vote (S 17052).

The Senate action on the Flood amendment, substituting
for it the Magnuson amendment, and on S.J.Res. 91
were reported to the House on October 13, 1977 (H
10881). On the same day the House began *815 consid-
eration of H.J.Res. 626 making continuing appropri-
ations for the fiscal year 1978 (H 10887). Mr. Bolling
explained that the joint resolution would make it pos-
sible to meet federal payrolls but would not alter any
policy matter (ibid.). Mr. Bauman obtained the assur-
ance of Mr. Mahon that the joint resolution in fact con-
tinued in effect the language of the Hyde-Conte amend-
ment of the preceding year; Mr. Bauman then character-
ized as an extraordinary act of arrogance the Senate's
passage of S.J.Res. 91, a “derogation of the House's
constitutional right to appropriate funds and initiate ap-
propriations” (H 10887). Mr. Mahon stated that the
House would assert its constitutional right to originate
appropriation bills (H 10887). H.J.Res. 626 was then
read to the House (H 10888), and, after brief discussion
which brought out, among other things, that no signific-
ant additions to funding contained in H.R. 7555 would
take effect under the joint resolution, the joint resolu-
tion was passed (H 10888-89). Later in the same day
Mr. Flood moved (1) that the House take up the Senate
amendment to the House amendment to Senate amend-
ment No. 82, (2) that the House disagree to the Senate
amendment, and (3) that the House request a conference
on the disagreeing votes (H 10966). Mr. Steers then
presented a preferential motion to concur in the Senate
amendment. Mr. Flood then explained the sequence of
events in House and Senate, and he emphasized that the
Senate had not directly voted on the House language,
which, he said, “was a retreat from the strong position
taken by the House in adopting the original language of
the Hyde amendment”; the language now proposed by
the Senate, he said, did not represent a compromise but
was very close to the language earlier presented by the
Senate; he urged the House to disagree to the Senate
amendment and send the Bill back to conference (H

10966-67). Mr. Stark urged approval of the Senate
amendment apparently on the ground that disagreement
with it would protract the stalemate and deny to the be-
neficiaries of Labor-HEW legislation the additional be-
nefits voted in the pending bill (H 10967).

Mr. Michel suggested that the two motions be in effect
consolidated for argument, and he yielded time to Mr.
Steers to make the case for his motion (H 10967). Mr.
Steers said that the House must choose whether or not it
would perpetuate or end the legislative impasse; he said
that the key words in the Senate language were “serious
health damage,” language that would be subject to some
abuse, inevitable if language left any choice to a doctor,
but which he thought it reasonable to do; he argued that
the earlier Senate language “medically necessary”
would have allowed the doctor to take account of such
things as the economic position of the pregnant woman;
he instanced six major items that would not be taken
care of under the Flood language but would be taken
care of by the language “serious health damage”: cardi-
ovascular disease, neurological disease, carcinomas,
severe psychiatric diseases, metabolic disorders, and
gastrointestinal disorders (H 10967-68). Mr. Seiberling
inquired whether it was not the fact that under the med-
ical benefit program for Members of Congress their
wives could have abortions because of a serious medical
problem at government expense (H 10968), and he
asked whether the Senate had voted on the Flood lan-
guage; Mr. Steers answered that the Senate had voted
on the Flood language but not in a reported vote, and
Mr. Michel said that at the time only 20% of the Senat-
ors were present and the Flood language was defeated
by a vote of 11 to 9; Mr. Michel further pointed out that
an earlier version of Senate language had required
“permanent” health damage rather than “serious” health
damage, a tightening rather than a relaxation of the Sen-
ate's original position (ibid.). Mrs. Fenwick said that to
vote against the Steers amendment would be to deny
public funds for a legal operation if you have the money
and to deny it where the doctors say that severe health
damage is in prospect; she characterized that as “almost
unbelievable” (H 10968). Mr. Ketchum supported the
Steers amendment as a humanitarian gesture (ibid.).
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*816 Mr. Conte advised the House that the Senate had
already concurred in the House joint resolution continu-
ing appropriations and that it had been sent to the Pres-
ident (H 10968); he argued that the Senate had not met
the House compromise (including the life endangerment
exception) with anything, since the new words were
tantamount to the old “medically necessary” words; he
said that there is in every birth some damage to the
veins of a woman so that any woman would have seri-
ous health damage if her pregnancy were carried to
term; repeating what he had earlier said about the infre-
quency of pregnancy following rape, Mr. Conte said
that the inclusion of the language respecting rape and
incest in the Flood amendment was for only one reason,
to prevent abortion on demand, for without it any wo-
man could assert that she had been raped and obtain an
abortion (H 10968-69).

Mr. Oberstar stated (H 10969) that the Flood language
“does not compromise the position of those of us who
oppose abortion”; he said that “it does not in any way
allow abortion”; the Flood language, he said, did allow
medical treatment short of abortion for rape or incest
victims before pregnancy had been established, but that
treatment in the interval between fertilization and im-
plantation is something that pro-life advocates can sup-
port. Mr. Hyde contended, however, (H 10969) that the
Senate language provided doctors with a license to kill;
he said (H 10969):

“I am weary unto death of hearing people say, ‘I am
against abortion, but’ and then refuse to lift a finger
to stem the tide of 1 million abortions in this country
every year.”

Mr. Hyde argued that some favored public funding of
abortion as a means of controlling welfare costs by re-
ducing the numbers on welfare, but he said that to be an
accessory to that solution was to him “outrageous and
incredible”; he argued that the inclusive rape and incest
language in the Magnuson amendment was “an invita-
tion to gigantic wholesale fraud”; he saw a contrast
between the Supreme Court's holding that capital pun-
ishment for a rapist was unconstitutional, and conclud-
ing that the product of such a rape is socially expend-
able; he cited organizations of chiefs of police and sher-

iffs as saying that 90% of reported rapes in such cir-
cumstances would be fraudulent; of the key language “if
the woman or fetus would suffer serious health dam-
age,” he asked whether that did not mean that a human
life was the tradeoff for some doctor's judgment call on
what serious health damage is; he argued that “serious
health damage” is a judgment call by a doctor with a
financial interest in making the judgment; he repeated
that in California 92% of abortions were for mental
health reasons; he argued that not all people born with a
disability are sub-human and should therefore be ter-
minated; he said (H 10969):

“I submit to the Members that life is not just for the
privileged or the planned or the perfect. Life is for
everybody, and we ought not allocate to ourselves the
role of Almighty God . . . .”

At the close of his argument he said (H 10969):
“We think of young girls who are pregnant, un-

wanted pregnancies, the tragedy of being brought up
in the ghetto, the tragedy of renal disease. What about
the tragedy of human life being thrown away because
we have no alternatives? Have we exhausted our ca-
pacity for caring for human beings by telling poor
women that the only answer is killing their unborn
young?”

Mr. Michel asked the Members to vote down the Steers
motion “because it is a complete abdication, absolutely,
lock, stock, and barrel, of the earlier position which we
took and conceded the Senate position”; He asked adop-
tion of Mr. Flood's motion and a return to conference (H
10969).

Mr. Flood said that the House conferees had already re-
jected the Magnuson language in conference; he said
that under the Senate language the House would be per-
mitting payment for abortion for all sorts of reasons, in-
cluding emotional problems, and in effect would be
paying for abortion on demand. (H 10969-70).

*817 Mr. Stokes opposed the motion of Mr. Flood, ar-
guing that he had said earlier that the Senate would re-
ject the new language of the House, and it had done so,
and had brought forward the compromise Magnuson
language (H 10970). He asserted that in the name of hu-
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manity and decency he could not see how the House
could rationally reject the Senate language; it was not,
he said, abortion on demand, and he said (ibid.):

“This language is not talking about social justice we
evidently gave that issue up several months ago. This
language is talking about very real concern for poor
women and very real, serious medical problems.

“How do we have the audacity to suggest that these
women who are at higher risk of illness, because they
are poor and have less access to quality medical care,
should not be allowed abortions when they are seri-
ously ill or are carrying a diseased or severely de-
formed fetus?”

Mr. Stokes noted the expressed fear among House con-
ferees that exceptions for women with medical prob-
lems would permit fraud on the system, and he asked (H
10970):

“What are we saying about those we represent when
we allow that kind of thinking to dominate public
policy? What is this saying about those who are pa-
tients suffering from illness, of those women who
may be suffering from cancer, from diabetes, or any
number of other equally serious conditions? What are
we saying about their doctors?”

Mr. Stokes expressed amazement at the casual dismissal
of medical judgments on these matters (ibid.); he asked
whether the House was saying that it was so afraid that
someone might take advantage that it should say “No”
to everyone regardless of circumstances; he pointed out
that the whole medicaid program was not stopped be-
cause a few took advantage of it; he said that the
amendment dealt also with women who found as a res-
ult of prenatal testing that they were carrying a genetic-
ally diseased or seriously deformed fetus, and he in-
quired how an abortion can be refused when the fetus
has sickle-cell anemia, Tay-Sachs or a deformity result-
ing from the mother's having ingested certain drugs; he
argued that the fear of fraud by patients and doctors ac-
knowledged the desperation felt by women faced with
unwanted pregnancies; he asked the House to defeat the
Flood language and approve the Steers language (ibid.).

Ms. Holtzman (H 10970) reluctantly supported the lim-
ited coverage of the Steers amendment rather than, by
defeating it, to sanction serious health damage for poor
women, and to force poor women, the victims of rape
and incest, to choose between the trauma of such birth
and the health risks of self-induced abortions; she said
(ibid.):

“To condemn the living in this manner is to make a
mockery of the term ‘right to life.’ ”

She said that the whole appropriation should not be held
hostage to the most radical anti-abortion position; she
urged that the pro-life advocates should have some
small compassion for the living, and allow the expanded
programs to take effect at once (ibid.).

The preferential motion of Mr. Steers (to concur in the
Magnuson amendment) was first put to a vote, and it
was defeated, 163 voting in favor of it, 234 voting
against it and 37 not voting (H 10970-71). Mr. Flood's
motion, to disagree with the Senate amendment to the
House amendment to Senate amendment No. 82 was
then agreed to (ibid.).

Earlier on the same day (S 17159-60) the Senate had
concurred in the joint resolution of the House, H.J.Res.
626, for continuing the appropriations until October 31
or the date of earlier appropriations enactment. It was
made clear that the Hyde-Conte anti-abortion language
continued in effect under the joint resolution. Senator
Eagleton took the occasion to note that he was opposed
to the compromise language of Senator Magnuson,
which had been adopted on the floor of the Senate on
the preceding evening when, as Senator Eagleton asser-
ted, most Members of the Senate were of the *818 be-
lief that no further substantive legislative activity would
occur. He argued that the Magnuson language would
leave the door as open to abortion on demand as would
the “medically necessary” language (S 17159-60).

The Senate having received from the House a message
announcing its disagreement to the Senate amendment
to the House amendment to Senate amendment No. 82,
Senator Magnuson moved the Senate to insist upon its
amendment, agree to the request of the House for a con-
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ference on the disagreeing votes, and to appoint confer-
ees; the motion was agreed to (S 17186).

On October 27, 1977, the Senate, in response to the re-
quest of the House that the Senate have a roll call vote
on the Flood amendment, agreed to a procedure for do-
ing so (S 17900), and Senator Schweiker then presented
a resolution directing that the Senate conferees concur
in the Flood amendment (supra p. 810), and he presen-
ted for the record a letter to Senator Magnuson from
Mr. Flood stating that it was the impression of the
House that if the Flood amendment were presented in
the Senate for a roll call vote it might well be accepted
(S 17901). Senator Magnuson indicated that the lan-
guage of the Flood amendment did not substantially
change the original House language (S 17902), and Sen-
ator Packwood then argued that the House language was
getting worse instead of better: adoption of the House
language, he said, meant (S 17902):

“No woman can have an abortion unless her life is
endangered except, first, in the case of rape or incest
if she reports it, if she reports it to the legal authorit-
ies; second, that she can have an abortion if she has
ectopic pregnancy, which is where the fetus is grow-
ing in the Fallopian tube and must be aborted; and
third, this is not even an abortion, payments are al-
lowed for drugs or devices to prevent pregnancy.”

He argued that the language was so limited and narrow
as almost to insult the Senate (ibid.).

Senator Brooke asserted that the House language was
totally unacceptable; it did not provide for the health of
the mother nor for the health of the fetus; the language
on rape and incest was more repressive than the policy
then in effect; the rape and incest language was harsh
and clearly unworkable, and the House language was
not a compromise in any sense of the word; he noted
that the Congress was perilously close to the October 31
deadline of the continuing resolution, and still an oppor-
tunity was needed to sit down with the House conferees
to reach a reasonable and humane compromise (S
17902). Senator Schweiker's resolution was then put to
a vote and it lost, 33 voting in favor of it, 59 voting
against it and 8 not voting (S 17902-03).

On November 1, 1977, Mr. Mahon introduced in the
House H.J.Res. 643, a joint resolution making further
continuing appropriations for the fiscal year 1978 and
for other purposes, and it was referred to the Committee
on Appropriations (H 12012). On November 2, the
House received a conference report in which continuing
disagreement on amendment No. 82 was reported (H
12066-67). On November 2 the Senate determined,
without objection, that the debate on the conference re-
port on Senate amendment No. 82 and motions related
to that issue should be limited to two hours (S 18566).

Senator Bayh opened the debate on November 3, 1977,
with references to the difficult history of the legislation,
and he said that in a spirit of compromise the Senate
conferees were prepared to eliminate the option of abor-
tion for the prenatally defective fetus, and to limit abor-
tions to the case in which the threat to the mother's
health was a threat of physical health damage; he indic-
ated that there still was difficulty with the language
over rape, and that the differences were still being
worked out (S 18582-83). He explained (S 18583):

“How the wording can best be decided is a matter
that we are presently trying to work out with the
House conferees, but I think it is important for the
Senate position to stand on that, and for us to *819
get the message to the Secretary of HEW that when
we are talking about treatment for the victims of rape
or incest, if indeed we have to leave the word
‘treatment’ in there, we are talking about the option
being available for a woman who is assaulted in that
manner to resort, if she feels in her conscience the ne-
cessity, to an abortion.”

He said that the language presently under consideration
in conference took the form (S 18583):

“None of the funds contained in this act shall be
used to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term, or except for medical procedures necessary
for the victims of rape or incest, or except in those in-
stances where severe or long-lasting damage to the
mother would result if the pregnancy were carried to
term.”
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Senator Bayh observed that the language covered four
points: first, the point covered in the Hyde amendment
of the preceding year; second, the language would per-
mit use of federal funds if abortions were necessary for
treatment of rape or incest victims; third, abortions
would be permitted if the woman's physical health
would suffer severe or long-lasting damage if the preg-
nancy continued; and, fourth, language repeats the part
of the preceding year's conference report permitting fed-
eral funds to be used for drugs or devices which prevent
implantation of the fertilized ovum and for medical pro-
cedures for terminating ectopic pregnancy (ibid.). He
noted that the entire field of diseased or defective
fetuses had been abandoned, and that the limitation of
health damage to the physical eliminated the possibility
of coverage for mental disorders; of the health damage
language he said (S 18583):

“We hope that the language presented to the Senate
will cover abortions in situations where a woman will
not necessarily die as a result of the pregnancy but
will suffer some type of impairment as a result of her
pregnancy being completed.”

He repeated the arguments that such legislation had no
place in an appropriations bill, and that the prohibition
on the use of federal funds would not end abortions
throughout the country but only make it more difficult if
not impossible for poor women to choose a medical pro-
cedure that the Supreme Court has decided is their right;
he suggested that the language under consideration rep-
resented the whole of the distance which the Senate was
prepared to go (S 18583-84).

Senator Magnuson then presented the amendment (S
18584), which, in addition to the paragraph quoted
above, contained two additional paragraphs reading as
follows:

“Nor are payments prohibited for drugs or devices
to prevent implantation of the fertilized ovum, or for
medical procedures necessary for the termination of
an ectopic pregnancy.

“The Secretary shall promptly issue regulations and
establish procedures to ensure that the provisions of
this section are rigorously enforced.”

Senator Helms contended that if the Senate accepted the
proposed language it should be very clear that the com-
promise would not end the debate in Congress over the
use of taxpayers' money for the funding of abortions,
that, as long as he had breath, the debate would contin-
ue regardless of the Senate action and that enactment of
the compromise language would simply delay the de-
bate until the next year's appropriation bill came up; he
argued that the decision as to whether to use taxpayers'
money for abortions should be left to the states and to
the people through their local representatives; he in-
sisted, as he had before, that the basic issue in the de-
bate was “the deliberate termination of innocent human
life” (S 18584). He argued in the light of the CBS-
Times poll that the American people did not want their
tax money spent on abortion, and he asked whether the
proponents of federal funding were willing to say the
same thing; he read from the letter of a medical practi-
tioner that women with kidney disease and multiple
sclerosis can successfully bear their children and they
were *820 not best served by abortion; the same doc-
tor's letter also indicated that in one instance the legal
abortion of a patient had not protected her from a septic
abscess and peritonitis incurred in the course of the
abortion; a second letter from the same physician asser-
ted that thousands of women had not in fact died annu-
ally from back-alley abortions, that careful studies of il-
legal abortion deaths in such states as Minnesota and
Illinois during the mid to late 1960s revealed no more
than 2 to 5 deaths in any one year; and the letter asser-
ted that those who had died did so for want of present
day antibiotics, to a considerable extent (S 18585). Sen-
ator Brooke supported the proposed amendatory lan-
guage as a reasonable and humane compromise in
which the Senate had gone more than halfway in con-
cession; he said that the Senate might be thought to
have dropped reference to mental illness by agreeing to
the word “physical” but that he could not himself agree
that mental illness could be separated from physical
condition; he continued (S 18586):

“The ambiguous word ‘physical’ was part of the price
for an agreement with the House, and the Senate, un-
fortunately paid that price.”
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Senator Brooke said that the Senate had similarly given
up on its concern for the health of the fetus, knowing
that there were several thousand genetic diseases which
can afflict the new-born child; he said that the House
conferees at one point made some concessions on rape
and incest, but even then withdrew them and returned to
their harsh earlier provisions; he repeated the arguments
against requiring the reporting of rape and incest, and
against the exclusion of all rape from coverage except
“forced” rape; he said that the House conferees had an-
nounced their abandonment of the language providing
for payment for medical procedures only if provided be-
fore the fact of pregnancy had been established, but, he
said, it turned out that this concession meant nothing,
since it implied returning to the language which the reg-
ulations of the Secretary had already interpreted as ap-
plying only for treatment before the fact of pregnancy
had been established; he argued (S 18586):

“Nowhere, under any circumstances, must we accept
a compromise that jeopardizes the life of a woman,
any woman, even if it is one woman: and here we are
talking about literally thousands of women who may
be forced back to the old back-alley abortions.”

He referred to a report of such a death in the case of a
woman who had gone to Mexico for an abortion which
she could not get in her own state (S 18586-87). Senator
Case joined Senator Brooke in supporting the comprom-
ise amendment (ibid.). Senator Magnuson associated
himself with the remarks of Senator Brooke and contin-
ued (S 18587):

“There is a lot of irony in this matter, Mr. Presid-
ent. There was a group of 10 to 12 men all men sitting
in a room, deciding probably one of the most import-
ant matters in the life of a woman. The irony, also, is
that neither the House nor the Senate heard even one
witness. We did not have any testimony from any-
one.”

Senator Chiles pointed out that the language read
“severe or long-lasting physical health damage,” and he
suggested that if the language was to meet the approval
of the House it should read “severe and long-lasting”;
he asked unanimous consent so to modify the amendat-
ory language (ibid.). After the discussion Senator

Brooke interposed an objection to the unanimous con-
sent procedure (S 18588).

Senator Schweiker then opposed the amended language,
although agreeing that it was a good faith and sincere
effort to bridge differences. Senator Helms reiterated
his argument that the contentions about rape were a red
herring from a statistical viewpoint; he argued that
granting the right to an abortion for unreported rapes
rendered the exception clause unenforceable; he said
that a just society would support the severest possible
penalties for the rapist, more humane treatment for his
victims, but would not allow an unsupported claim for
rape to excuse abortion; *821 even in the rare case of
pregnancy from rape, he asked whether the Senate could
encourage the killing of the innocent child just because
he or she was conceived during the criminal act of an-
other; to the comment that all the conferees were men
and that women were not represented, he answered that
the real question was “Where were the representatives
of the innocent unborn children whose lives may be ter-
minated at the expense of the taxpayers?” (ibid.). Senat-
or Bayh said that the hearings on the constitutional
amendment had adduced evidence that pregnancy did
result from rape and incest and provided great pain to
the families involved (S 18589). Senator Bartlett ex-
pressed approval of the House language respecting in-
cest and rape and continued (S 18589):

“I think that the value of life in this issue must be
overriding. For a Nation that wants to finance the tak-
ing of the lives of its own children on, I would say, a
very promiscuous and promoted basis, as has been
done, and in which the numbers are not kept, in which
the figures are not made known to the general public,
in which the authorization was never made by Con-
gress, I think it is a sad commentary on this Nation to
permit that to happen.”

Senator Helms then said that Senator Bayh's figures
were not statistics but estimates or projections from FBI
statistics on the basis of the regular fertility figures for
normal pregnancies; he insisted that not one actual case
of pregnancy had been cited (S 18589). Senator Pack-
wood said that he could not support his colleagues in
their effort to find a provision acceptable to the House;
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he continued (S 18589):
“It has become clear over the past few months that the
House is unwilling to pass language that shows any
degree of fairness, humanity or compassion for poor
women.

“. . . To clarify, I do very firmly believe that abor-
tion should be a strictly personal decision made
between a woman and her doctor, and that all women,
regardless of financial status, should have equal ac-
cess to this medical service.”

He characterized the limitations in the proposed lan-
guage as harsh and ignoring the many in between cases
of women who would be forced to carry their pregnan-
cies to term and undergo needless suffering simply be-
cause it was neither severe nor prolonged enough ac-
cording to someone else's standards; he objected to the
exclusion of mental illness, and he reported that the Na-
tional Women's Health Organization had prepared a
number of case studies on medically necessary abor-
tions for severely disturbed and disoriented women who
should not be forced into motherhood, and he asked
leave to have these reports printed in the record (S
18589-91). Senator Packwood objected additionally on
the ground that there was no provision for women car-
rying deformed fetuses; Senator Packwood presented a
letter from doctors at Stanford University Medical Cen-
ter asking for restoration of federal funding for abor-
tions in cases in which it had been prenatally determ-
ined that the fetus would be born with crippling condi-
tions (S 18591).

The motion to concur in the House amendment to Sen-
ate amendment No. 82 with an amendment was then put
to a vote, and the motion was carried 59 voting in favor,
29 voting against and 12 not voting (S 18591).

Later in the same day, on the motion of Senator Robert
C. Byrd to reconsider the vote on the abortion amend-
ment, Senator Brooke proposed to amend the language
of the Senate amendment by substituting “and” for “or”
so that the phrase would read “severe and long-lasting
physical health damage to the mother”; the motion was
put to a vote and was carried, 62 voting in favor, 27 vot-
ing against and 11 not voting (S 18621-22).

On the same day, November 3, 1977, the House adopted
by an overwhelming vote a resolution for the prompt
consideration of the conference report of disagreement
on Senate amendment No. 82 (H 12167-68). The Senate
amendment in its amended form (“severe and long-
lasting physical *822 health damage”) was then repor-
ted to the House, and Mr. Mahon then offered a prefer-
ential motion that the House concur in the Senate
amendment (H 12168). Mr. Mahon emphasized that
House and Senate had for three months been trying to
reach agreement on the issue of abortion and said
(ibid.):

“Mr. Speaker, as chairman of the committee, I have
the unpleasant duty of making this motion because we
must establish the fact that our system of government
can operate and that the Speaker and the leader and
the committees and the Members of Congress can
carry on the business of the session. Therefore, we
have to make some concessions.

“My credentials are good with respect to the so-
called Hyde amendment.

“There is no way for the Senate to completely have
its way. If we are intelligent enough to be spokesmen
for the people of the United States, we have got to
deal in some degree of compromise in order to make
our American system work.”

Mr. Mahon then read the new language clause by
clause, noting, after reading the life endangerment ex-
ception, that “of course, the doctor who was not too
scrupulous could say in almost any case that the life of
the mother would be in danger”; he then read the rape
and incest clause and continued to the third clause
(“severe and long-lasting physical health damage”) and
said of it that it was “just about the same as” the life en-
dangerment clause; he continued (H 12168):

“In other words, that just about says what we are say-
ing in paragraph 1, that the life of the mother must be
in danger, seriously in danger, and of a long-lasting
nature.”

Mr. Mahon noted that the Senate had first voted lan-
guage making “severe” and “long-lasting” alternatives
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and had reconsidered and gone over to the conjunctive
language at the instance of the House (ibid.). He then
explained the insistence of the House on the closing lan-
guage of the amended section requiring the Secretary to
ensure vigorous enforcement (H 12169). He said (ibid.):

“If the Secretary of HEW carries out the mandate of
Congress and we adopt this language, then we will
have a quite restrictive program of federally funded
abortions. This was the best that could be worked out.

“. . . We have done the best we could with a difficult
situation and I think we just have to tell our folks at
home what we have done. They will not all be happy,
some will not be happy if we adopt this and some will
not be happy if we do not. But something has to be
done to make available the money we have provided
in this Health, Education, and Welfare and Labor De-
partment appropriation bill.”

Mr. Seiberling inquired whether the term “physical
health” included “mental health” (H 12169), and Mr.
Mahon answered that the Senate had insisted for days
that abortions be allowed if the mother would suffer
mental health problems unless one were performed but
that the House conferees had totally rejected that be-
cause it would open a loophole so big that it would
make the legislation ridiculous; he said that the inter-
pretation of “severe and long-lasting” had been left up
to the administrators of the program and their regula-
tions (ibid.). Mr. Seiberling then asked if schizophrenia
were aggravated by having a child, whether that would
constitute severe and long- lasting damage; Mr. Mahon
said that he was unable to answer all the technical ques-
tions that might be asked; he insisted that “if we want to
solve this problem, this is the best approach we have to
solve it” (H 12169).

Mr. Bauman pointed out that it was possible to take fur-
ther time to deliberate and again to pass a continuing
resolution through the end of November (H 12169), and
Mr. Mahon agreed that that could be done although the
continuing resolution would have to deal with the abor-
tion issue, and the Senate had warned that it might *823
tie its language or other language to a continuing resolu-
tion and the controversy would continue (H 12169). Mr.
Volkmer asked whether the “medical procedures neces-

sary for the victims of rape or incest” would include
abortions (ibid.), and Mr. Mahon answered that the lan-
guage was an exclusion from the prohibition of abortion
and seemed to him a little bit fuzzy but “at the same
time not too bad”; to Mr. Volkmer's further question he
answered that the language could possibly include abor-
tions, but that regulations would have to be promulgated
and rigorously enforced (H 12169). Mr. Obey said that
no one there could honestly say what the clause meant
but that (H 12169)

“The fact is what that language means, in the end spe-
cifically what it means will be determined by the reg-
ulations which are established by HEW, and they will
determine whether or not there will or will not be
abortions under that language. The gentlemen in the
well cannot tell us definitely that.”

Mr. Mahon noted that pregnancy of 11 to 15 year old
children and statutory rape were issues involved in the
question, but that no better language could be worked
out; he urged adoption of the amended language on the
House (ibid.).

Mr. Michel said that the issue was not one on which he
could speak with assurance, that in the final analysis he
would have to vote “No,” but that he would not argue
either side, because the matter was one of the individual
conscience of the Member; he approved the life endan-
germent language, pointed out that the rape and incest
language did not include the concept of “forced” rape
and therefore permitted abortion on demand in the case
of statutory rape, and said that the health language was
insufficiently restricted to prevent physicians from us-
ing it as a framework for abortions on demand; he ob-
served that the House compromise language had sug-
gested “grave physical permanent health damage”; he
approved the deletion of provisions respecting the
health of the fetus and the exclusion of mental health
damage from consideration (H 12169-70).

Mr. Hyde emphasized that the Senate was trying to
change existing law; of Mr. Mahon's statement that he
thought that the new language was language with which
the House could live he said that he did not think that it
was language that the unborn could live with, and that
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that was the real subject of discussion; he was disposed
to accept the first clause (life endangerment) although it
involved a judgment call by a doctor and was itself a
compromise; the rape and incest clause he characterized
as inviting “massive fraud” because it did not say
“prompt” or set a time limit on when the medical pro-
cedures could be considered necessary for the rape vic-
tims, and evidently involved an abdication to HEW's
administration of responsibility on a question of life and
death; of the severe and long-lasting physical health
damage clause he said that it “trades a human life for a
judgment call about the health of the women”; he ar-
gued that there were many conditions unrelated to preg-
nancy that might arise during pregnancy or even be-
cause of it which the doctor could yet treat while saving
the child; of the reported death of the woman who
sought an abortion in Mexico he said (H 12170):

“The Members have read in the wire service, I am
sure, over the weekend about a young woman who
lost her life due to an illegal abortion in Mexico. Her
death is tragic. We all agree with that. All abortion
deaths are tragic whether it is the unborn or whether it
is the pregnant woman. What about the 1 1/2 million
unborn a year who die as a result of abortion?”

He said that CDC reports indicated 14 maternal deaths
as a result of legal abortions during the preceding year,
and said that deaths as a result of abortion have appar-
ently risen because of legalized abortion; saying that he
wished the issue was not before the House, he con-
cluded (ibid.):

“But I will not sell out, for my own convenience or
my political advantage or to be comfortable or to
avoid being vilified further, simply because the Sen-
ate will not move. They are sorry they took *824 the
language last year, and they want new language this
year. I cannot support funding for the homicide of in-
nocent preborn life.”

Mr. Mazzoli associated himself with Mr. Hyde's re-
marks (H 12170).

Mr. Conte opposed the amended language (H
12170-71); he asserted that the “severe and long-last-
ing” language invoked the same subjective determina-

tion as “medically necessary,” and, because it was sub-
jective and ambiguous, he had no doubt that it would
“lend itself to the same kind of abuse”; the term long-
lasting was of wholly uncertain sense. Mrs. Fenwick
said of childbirth (H 12171):

“It should be a happy moment in the life of every-
body. It should be a glorious moment in family life.
But I can only tell the Members from wide experience
in the world, that that is not the way it is.”

She repeated her earlier description of her visit to the
Chilean hospital where 35% of the beds were filled by
women suffering from sequelae of self-induced abor-
tions; she repeated the story of the mother and daughter
who sought an illegal abortion for the daughter with the
consequence that the daughter died and the mother was
indicted as an accessory to her murder; she continued
(ibid.):

“This is what we are talking about the despair of
people. As for the Members in this room who keep
voting this way, I am honestly sure they do not under-
stand the desperate feeling that makes somebody do
such things. Some of these people are mothers trying
to protect their children. They are young married wo-
men with three or four children, the husband not mak-
ing much money, or any money, and they are trying
to work out some kind of solution to a difficult life.

“Then the doctor says:

‘Look, you are going to have permanent kidney
damage.’

“That is one of the great dangers of child-bear-
ing; permanent, crippling kidney damage.”

Emphasizing that the amendment required a danger of
severe and long-lasting physical health damage, she
asked whether the House could not understand that; she
continued (ibid.):

“Suppose this is abused by one or two? Is that not
better than having butchery in the back-alleys? Is that
not better than having desperate, self-induced abor-
tions? Is that not better than permanent health damage
to a mother of children, severe, long-lasting, physical
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health damage?”

She concluded that the House was not God and could
not really decide “so lightly issues that led to the agon-
ies and suffering of other people” (H 12171).

Mr. Seiberling said that he would, but reluctantly, vote
for the compromise, that he believed mental health was
inseparable from physical health and intended his vote
to mean that (H 12171). He said that he thought that if a
majority of the House had been women the Hyde
amendment would never have got off the ground, be-
cause the issue is not a simple right against wrong issue
but of right against right, as are many basic issues in hu-
man affairs; he continued (H 12171):

“The right of people who do not believe that abortion
is proper to prevent their tax money from being spent
for abortions is being asserted here in such a way as
to impinge on the liberty of other people to do as they
wish with their own body.”

He referred to the exhaustive hearings on the constitu-
tional amendment and said (ibid.):

“One thing was clear from the testimony, and that
is that any effort to restrict abortions by law has tre-
mendous sociological, legal, and medical ramifica-
tions. Yet the Hyde amendment treats this complex is-
sue as though it comes down to one simple question
of whether people should be allowed to prevent tax
money from going to somebody else to pay for an
abortion. I can think of no better example of the inap-
propriateness of using the appropriations process to
enact social policy.”

*825 Mr. Obey supported the amendment, saying (H
12171):

“I support it in spite of several differences, because
I think it is an honest effort, it is a huge effort to at-
tempt to balance rights, to attempt to balance the right
of the fetus against the right of the mother. I do not
know if that balance has been correctly achieved here,
but I think we should understand some of the history
of this language.”

Then he recited the extraordinary action of the Senate in

so promptly amending the “severe or long-lasting”
phrase to “severe and long-lasting”; he reminded the
Members that there was no way of converting minorit-
ies into majorities, and concluded that the time had
come to compromise so that the House could finally
pass the most important bill that it dealt with during
every session (H 12172).

Mr. Bauman argued against permitting legislative wear-
iness to result in an unacceptable compromise (H
12172); he contended that abortion was murder, and
that the death of one unborn child was as important as
the life of one mother who did not want the child; he re-
ferred to a speech of the late Senator Humphrey made in
the House earlier that day concerning the role of the
House as the representative of the people and as being
closest to them in thinking, and he continued (H 12172):

“What is it that the people are thinking in your dis-
tricts and in this Nation? And why is it that some of
you who have no moral attachment to this issue have
voted repeatedly for the right to life? Maybe you do
not really believe abortion is murder, but you do have
a sense of what your district wants. What is it the
people are thinking all across this Nation, when the
school textbooks their children use are taken out of
their hands and control, so that they are taught things
their parents do not believe in? What do parents feel
when their children are taught it is all right to legalize
drugs and use marihuana in small amounts; when they
are told they cannot pray in school, when contracept-
ives are made readily available to children so they
will eventually use them? When they are told to be
permissive and if a problem occurs abortion is readily
available? What do they believe when they are taught
that lesbians should teach in schools and homosexuals
should have the right to adopt children? What do your
people think when this whole era of permissiveness
comes crashing down on them, and finally they focus
on one issue and this is the most horrible of all? What
happens to the family when parents are told it is all
right to murder your children? That is why people are
upset Fundamentalists, Protestants, Jews, Catholics,
people who do not believe in a God but who believe
in a moral order, all are rightly upset. Because life is
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at stake.”

He argued that the present language was no different
from other language presented by the Senate, that if it
became law it would “allow wholesale slaughter”; he
appealed to the House, if it believed in the right to life,
to stand firm on the issue and said (ibid.):

“If moral belief does not prompt you, think of the
political consequences.”

Mr. Dornan said that while he wanted to accord respect
to the view that the quality of life is more important
than just life itself, he thought the judgmental word
“unwanted” was dangerous and wrong when applied to
human life; he complimented Messrs. Hyde and Bau-
man on their steadfastness and their great political cour-
age in continuing to take a stand against which media
opinion in the nation was running ever more strongly;
he continued (H 12173):

“However, I also concede political courage with the
proabortion position taken by those of you in districts
where there are very active prolife groups and where
you know you are going to get passionate mail against
you and where in town hall meetings you must face
citizens, people who feel a deep commitment to life
being preserved at any cost, and who associate you
with killing.”

*826 He insisted that the issue was not the underlying
abortion issue but “whether citizens who consider it
killing must pay for it with their tax dollars”; he con-
cluded by saying (H 12173):

“I address those of you in this House who are on
the opposite side of this critical issue from me. I
know you also believe in this motto up here above our
Speaker: ‘In God We Trust.’ But God will not be
mocked. We cannot continue to kill millions of inno-
cent preborn children each year. Human beings with
an immortal soul and their entire genetic code in
place.

“I beg you, my colleagues, to reject this vague com-
promise, this retreat from fairness, and stand tough
against the other body's arrogance.”

Mr. Steers said that he thought 90% of what had been
said in the debate was irrelevant, and he continued (H
12173):

“We are not here to argue about what is legal. The
Senate amendment does not permit one abortion that
is not totally legal now. The only question is whether
or not a rich woman shall have a privilege that a poor
woman cannot have.”

He urged adoption of the amendment rather than contin-
ued discrimination against poor women (ibid.).

Mr. Volkmer pointed out, and Mr. Steers agreed, that
the Hyde amendment deprived no one of the right to an
abortion, nor prevented any doctor or charity from
providing poor women with abortion services without
charge, and Mr. Steers answered (H 12173):

“As a practical matter, when we do not give a poor
woman the money to have an abortion, she cannot
have one. So I repeat that this amendment does not al-
low anything that is not perfectly allowable by law
and I speak to the Members as one who many times
has called abortion an evil in my campaign last year. I
still feel it is an evil, but I do not believe that we
should prevent poor women for lack of money from
having an abortion.”

Mr. Levitas interposed that, as in the case of the Viet-
nam war, the question was not whether or not tax
money could properly go to support it, but that the ques-
tion was rather a matter of national policy and a matter
of law (ibid.).

Mr. Miller (California) commended one of the speakers
for focusing on the issue, and he continued (H 12173):

“What is this rhetoric about taxpayers' dollars being
used for poor women's abortion? Any of your wives
can have an abortion. They can go into the best hos-
pitals in the country and it is all deductible. What are
you talking about?

“The Federal Government picks up half the premi-
ums on your health insurance. The taxpayers do that,
so I think we also ought to amend the IRS Code. We
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ought to amend who pays for our health premiums.
Let us lay it out right there. That is what we are talk-
ing about. We all know abortions are legal. It is a
question who has the privilege.”

He argued that what the House really would be endors-
ing is discrimination and that it had to be stopped; he
continued (ibid.):

“That is the issue, and to say that somehow this is
equated with whether or not gays can speak in our
schools or whether or not lesbians can teach or be in
the legislature is so wrong. Is that what we are going
to do, prohibit gays from having jobs, the right to
earn an income, is that where we are going next, so
that a minority or majority can visit that upon people
who cannot defend themselves in this body, in this
body of very wealthy people by the national stand-
ards?”

Mr. Flood opposed the amendment as not restrictive
enough; he feared that, in spite of the legislative history,
the Senate language might be interpreted by physicians,
by the administration, and by the courts “in a way that
would open the door to payments for many, many abor-
tions”; he said that the Senate language was not a com-
promise (H 12173-74). Mr. Mahon referred to the Sec-
retary's known opposition to abortion and to the last
paragraph of the Section, and he said that under the cir-
cumstances he thought that the law would be *827 ad-
ministered “in a conservative and helpful spirit from the
standpoint of the American populace” (H 12174).

Mr. Neal said that if he accepted the postulate that hu-
man life began at conception he too would feel com-
pelled to work to end abortion whenever and however
possible; he said that inquiry had indicated that
churches in North Carolina's Fifth Congressional Dis-
trict for the most part had been unwilling to say to their
Members that what had the potential for human life be-
came human life at a particular point; saying that the
answer to the beginning-of-life question was not agreed
upon by the nation's spiritual leaders, he continued (H
12174):

“I certainly do not think the government should be in
the business of making such moral decisions, but by

denying medicaid funds for abortion, we are, in ef-
fect, making that very same judgment for many cit-
izens of the United States. We are eliminating the
choice, and by that, denying the women affected the
right to choose an abortion which the Supreme Court
has ruled is included in the right of privacy.”

Mr. Neal then read to the House excerpts from state-
ments made by Protestant church bodies qualifiedly re-
cognizing the right to choose abortion in appropriate
circumstances (H 12174).

Ms. Holtzman supported the motion to agree to the Sen-
ate language despite its restrictiveness; she referred to
the risks of deaths from unsafe abortion, to the 55 wo-
men who, she said, had already been hospitalized as a
result of back-alley or self-induced abortions to which
they were forced as a result of the Hyde amendment (H
12174-75).

The Senate amendment was then put to a vote, and it
failed of adoption, 172 voting in favor of the amend-
ment, 193 voting against it and 68 not voting (H
12175).

Mr. Flood then moved the House to disagree with the
Senate amendment to the House amendment to the Sen-
ate amendment No. 82. The motion was agreed to
without a record vote (H 12175-76).

Then the House turned to consider a resolution continu-
ing appropriations through the fiscal year 1978 for the
District of Columbia and, in the course of that delibera-
tion, to take account of the matter of continuing appro-
priations for the Departments of Labor and of HEW; the
District of Columbia bill, amended to include the
DHEW and Labor appropriations matters was thereupon
read and passed (H 12177-80). On November 4, 1977,
the Senate, after discussion, concurred in the joint resol-
ution, but not before there had been an effort in commit-
tee to annex the Senate's proposed abortion amendment
as a rider to the joint resolution continuing the depart-
mental appropriations (S 18788-92).

On November 29, 1977, Senator Hollings moved that
the Senate recede from its amendment No. 82, and, that
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motion having been agreed to, Senator Brooke then
moved that the Senate concur in the House amendment
with an amendment reading as follows (S 19236):

“Sec. 209. None of the funds contained in this Act
shall be used to perform abortions;

“Except where the life of the mother would be en-
dangered if the fetus were carried to term;

“Or except for such medical procedures necessary
for the victims of rape or incest when such rape or in-
cest has been reported to a law enforcement agency or
public health service or its equivalent;

“Or except in those instances where severe and
long-lasting physical health damage to the mother
would result if the pregnancy were carried to term.”

Two additional paragraphs, not quoted, were identical
with those in the previous Senate amendment (supra, p.
819). Senator Helms then proposed an amendment to
Senator Brooke's amendment which would have substi-
tuted for it the language of the preceding year's Hyde-
Conte amendment (S 19236).

Senator Hollings said that he had been asked by Senator
Magnuson to make it clear to the Senate and to the ad-
ministration (S 19237)

*828 “. . . that it is imperative that the Departments
and agencies which are funded through this bill
strictly follow the language contained in both the Sen-
ate report and the conference report.”

Senator Brooke then explained that HEW had refused to
give an interpretation in advance, and had advised that
they would look to the Houses of Congress to tell them
the intent of the language recommended; Senator
Brooke continued (S 19237):

“We will be as precise as we can so that no doubt is
left in Mr. Califano's mind as to what we intend. And
we expect our intent to be carried out in the regula-
tions the Secretary will issue.”

Senator Brooke then secured the concurrence of Senator
Hollings in the following explanation of the term

“medical procedures” in the case of rape and incest
(ibid.):

“It is our intention that ‘medical procedures neces-
sary’ not be viewed as a limitation on the length of
time during which medical assistance will be avail-
able. We fully intend ‘medical procedures necessary’
to include abortions. So long as the rape or incest has
been reported to a law enforcement agency or to a
public health service or its equivalent the woman is
eligible for a publicly funded abortion.”

Senator Brooke then explained that it was intended that
the police and other affected agencies should arrange
for such modes of report as would minimize the trauma
of report by establishing specialized bureaus or person-
nel (ibid.). He explained further that the report did not
have to be made by the victim, but could come through
a physician, attorney, rape center counsellor, welfare
agency or relatives; he said that report to a public health
service or equivalent was intended to be broadly inter-
preted, so that, at minimum, there was a center available
in each community within easy distance; Senator
Hollings formally concurred in each of these interpreta-
tions (S 19237).

The Helms amendment to the Brooke amendment was
then put to a vote and it failed to carry, 21 voting for it,
42 voting against it, and 36 not voting (S 19237-38).

Mr. Helms then proposed to amend Senator Brooke's
amendment by adding the word “promptly” so that the
medical procedures for rape or incest victims would be
available when the rape or incest “has been promptly re-
ported”; Senator Brooke opposed the amendment, ar-
guing that the Senate had gone far enough by including
a report requirement in its draft for the first time, and
should not go the length of requiring that the report be
prompt (S 19238). Senator Scott said he thought the re-
quirement a reasonable one (ibid.). Senator Hansen op-
posed the amendment on the ground that it ignored the
realities, that only when pregnancy becomes obvious
will the facts be disclosed and the child victim of an in-
cest seek assistance (S 19239). Senator Schweiker sup-
ported the Helms amendment, saying that without it the
rape provision became a loophole, enabling a woman to
fulfill the report requirement by simply stating to an
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abortion clinic that she had been raped (ibid.). The
Helms amendment was then put to a vote and it failed to
pass 23 voting in favor, 42 voting against, and 34 not
voting (S 19239). Senator Brooke's amendment was
then put to a vote and it carried, 44 voting in favor, 21
voting against, and 34 not voting.

The House took up the Senate amendment on November
29, 1977; Mr. Michel presented the Senate amendment
and noted that the new language was that which related
to reporting; he explained that the Senate had been re-
quested to include a requirement of prompt reporting
but had declined to do so; he expressed the hope that the
members would vote for the language then before them
(H 12487). Mr. Conte opposed the amendment because
of the vagueness of the physical health damage lan-
guage, and the ease with which the rape requirements
could be circumvented and used as a means of fraud (H
12487-88). Mr. Wright said that the time had come for
the House “to yield to commonsense”; he said (H
12488):

“Since the very fundamental question of when life it-
self begins could not be agreed upon by St. Thomas
Aquinas and St. Augustine, it is little wonder that
*829 Members of this body find difficulty in reconcil-
ing their disparate views with any set of words.”

He stated that he did not believe in abortion and sup-
posed that there were few, if any, in the House who
favored government subsidization of abortion on de-
mand; he continued (ibid.):

“By the same token, I just do not believe that there
are very many, if any, Members of this House who
would be so cruel and so crass and so unfeeling that
they would condemn a poor woman to death or to
lifelong physical disability for want of response on
the part of the Federal Government when she is in
genuine need of medical treatment.”

He said that he believed the conferees had done as well
as they could, and that the language before the House
came as near as any language could to recognizing the
convictions of both sides (ibid.). He argued that those
who opposed the language did not oppose the principle
the language sought to express to secure medical assist-

ance to a woman if she was going to die or to suffer
long-lasting physical disability, or to give aid to some
young person victimized by rape or incest; he continued
(H 12488):

“No, the opponents do not really oppose the prin-
ciples which the language expresses. They fall back
on the assumption that some physician is going to act
in bad faith and to certify falsely. Well, my col-
leagues, if we were to assume that with respect to
every law that is passed, we could not pass many
laws.”

Mr. Bauman stated that the issue was life itself and that
the basic objective of the proponents of the Hyde
amendment was to save the lives of 300,000 babies
murdered each year with taxpayers' funds (H 12489); of
the language of the Senate amendment he said (ibid.):

“It is very broad. It does allow for fraudulent repres-
entations to cause abortions. It allows liberal physi-
cians who are in favor of abortion and profit from
abortions, and make a career out of running abortion
mills, to make these decisions and certify that they
will allow these children to die. And it allows the
Secretary to issue future regulations and procedures
that we know nothing about. Perhaps they will or will
not be strict, although it says, ‘rigorously enforce.’ ”

To the argument that unwanted children were especially
liable to abuse, Mr. Bauman said that “the ultimate
child abuse we all know is death” (H 12489). He asked
the membership to mark his words (ibid.):

“I have said it before, and I am not preaching at all, I
am just telling the Members a political fact; the issue
will not leave us. This is not a threat; it is a fact. We
are going to have to deal with the right-to-lifers who
cut across all parties lines and all political divisions;
Jewish, Christian, Protestant, Catholic, no particular
formal religion, they are going to be at your congres-
sional office door, and they are going to be out cam-
paigning because this fundamental issue has stirred
America and will remain with us.”

He asked the House to defeat the amendment, and,
should it pass, he said that he would ask the President to
veto the bill (ibid.).
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Mr. Bonker said that, although opposed to abortion, he
felt that the legislative deadlock could be broken if the
conferees could come to grips with a provision relating
to rape (H 12489). He favored concurrence in the Sen-
ate language as containing a report requirement and ap-
propriate allowance for those women in extreme cir-
cumstances whose life or physical health were jeopard-
ized by their pregnancy; saying that the rape clause
could not be both an open door to abortion on demand
and a closed door to legitimate victims of rape, he ar-
gued that the report requirement sufficed, noting that it
was a significant and difficult act for a woman to per-
form (ibid.).

Mr. Hyde, answering Mr. Wright, said that there had
been some progress in medical science since Augustine
in the 4th and Aquinas in the 12th (sic ) century; he
denied that the question turned on a philosophical spec-
ulation, and said that the problem was one of discarding
human life through abortion; he objected to the com-
promise*830 language because it did not require that
the rape or incest be “forced,” arguing that anyone un-
der the statutory age who became pregnant would be en-
titled to an abortion; he objected to the absence of a
limitation of time on the report requirement as opening
the door to questionable practices; he argued that exist-
ing law in effect provided for rape and incest victims at
least during the first month following the occurrence; he
objected to the “severe and long-lasting health damage”
language as imposing a requirement impossible of veri-
fication and open to abuse with impunity; and he said
that investigation of the Mexican abortion incident had
apparently disclosed that the woman was not denied a
Texas abortion but went to Mexico to conceal the preg-
nancy and abortion (H 12489-90). Urging the House to
stay with the Hyde-Conte amendment of the preceding
year, he concluded (H 12490):

“We are talking about innocent, inconvenient human
lives. If this society cannot find ways to handle the
human problems of unwanted pregnancies without re-
sorting to abortion, then we are seriously deficient.”

Mr. Michel supported the compromise amendment; he
pointed out that the constant 2 to 1 ratio in Senate votes
indicated that at some point someone had to yield

ground; he continued (H 12490):

“Some of my colleagues on the subcommittee can-
not give because of the tremendous pressures they
have at home, and I realize that. But a few of us have
got to give in order to compromise and reach an
agreement. It is disturbing to me to have to say that,
but we must give. The Senate has backed down from
its original position.”

He argued that the well known opposition to abortion of
the President and of the Secretary would assure rigorous
administration and regulation (ibid.).

Mrs. Fenwick said she had run twice against the same
right-to-life opponent, and that he had received very
few votes; she also said that she did not think anything
would stop abortions; she referred again to the 35% of
hospital beds in a Chilean woman's hospital occupied by
self-induced abortion patients (H 12491). Mr. Volkmer
argued that the issue was one of clear principle, one
that, to some House members, could not be comprom-
ised; he said (ibid.):

“. . . what bothers me here is to see those who waffle
on the issue to find excuses to vote one way or anoth-
er when there is no compromise. It is basically an is-
sue of whether taxpayers pay for abortion or whether
taxpayers do not pay for abortion. Let us vote on that
issue and let us decide that issue.”

He said that if the language under consideration was ad-
opted and went to the President he would call on the
President to veto the bill “because of his prior commit-
ments to the policy that no taxpayers' money be used to
pay for abortions” (H 12491).

Mrs. Spellman said that HEW employees and their
health insurance carriers wanted to know whether Sec-
tion 209 would affect them, through their health insur-
ance payments, since the health insurance program was
subsidized with federal funds (H 12491). Mr. Flood
answered that the question was under consideration and
the answer was complicated by the fact that the employ-
ees paid a part of their health insurance premium; he
said that while he could not give a definite answer “we
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do not intend to tell the employees how to spend their
money. I am sure about that” (ibid.).

Mr. Flood opposed the amended Senate language, ar-
guing that it reflected the original Senate position; he
said the report requirement was not clear, and that the
“severe and long-lasting physical health damage” lan-
guage was susceptible to abuse in interpretation which
might result in using federal funds to pay for abortion
on demand (H 12492).

Mr. Smith (Iowa) argued that the matter should really
be passed on in a separate medicaid bill in which
guidelines could be developed; under existing circum-
stances, he argued, the House should try to agree on
language which has enough support so that the matter
can be considered as settled and can readily be agreed
to next year, instead *831 of again holding up funding
of important programs; he concluded that while the lan-
guage provided in the amendment did not come as close
to representing majority opinion as it could, it was close
and therefore he planned to vote for it (H 12492). Mrs.
Schroeder presented to the House 2 letters from or on
behalf of rape victims indicating the difficulty of their
plight and the importance to them of having access to
medicaid abortion (H 12492-93).

Mr. Neal then substantially repeated the remarks and
the excerpts from the church statements referred to
above (supra p. 827) (H 12493-94).

Mr. Mahon's motion was then put to a vote and it failed,
183 voting in favor, 205 voting against, and 46 not vot-
ing (H 12494).

On December 5, 1977, Mr. Mahon advised the House
that on the next day when the House considered the sup-
plemental appropriation bill conference report and
H.J.Res. 662, a continuing resolution for District of
Columbia appropriations for the balance of the year, he
would offer an amendment to include appropriations for
the Departments of Labor and HEW at the rates of the
conference agreement; he explained that Mr. Michel
would then offer a further amendment on the abortion
issue, the first paragraph to read in the following lan-
guage (H 12615):

“Provided. That none of the funds provided for in
this paragraph shall be used to perform abortions ex-
cept where the life of the mother would be en-
dangered if the fetus were carried to term; or except
for such medical procedures necessary for the victims
of forced rape or incest, when such rape or incest has
been reported promptly to a law enforcement agency
or public health service; or except in those instances
where severe and long-lasting physical health damage
to the mother would result if the pregnancy were car-
ried to term.”

Two additional paragraphs were the same as in an earli-
er amendment (supra p. 819) (ibid.). Mr. Mahon pointed
out that the difference in language was to add the word
“forced” and the word “promptly” and to delete the ex-
pression “or its equivalent” in the rape and incest clause
(ibid.).

On December 6, 1977, Mr. Mahon introduced an
amendment to the District of Columbia bill the effect of
which was to provide for continuing appropriations to
the Departments of Labor and HEW at a rate, to the ex-
tent and in the manner provided for in H.R. 7555 as
modified by the House on August 2, 1977; Mr. Michel
then offered the amendment quoted just above (H
12651). Mr. Michel then explained the language of the
amendment with some care (ibid.). Mr. Volkmer asked
whether the “medical procedures” for rape and incest
victims included abortion. Mr. Michel agreed that it did
not (H 12652). Mr. Volkmer then asked whether the
“medical procedures” language, excluding abortion,
also governed the severe and long-lasting health dam-
age clause and Mr. Michel seemed to answer in the af-
firmative (ibid.). Mr. Michel said that the language did
provide for exceptions from the tightly drawn prohibi-
tion of funding, and, he added, the House expected that
those who promulgated the rules and regulations would
follow the legislative history closely in making sure that
the flood gates were not opened (ibid.). In answer to
further questions by Mr. Bauman, Mr. Michel said that
he understood that “severe and long-lasting” as applied
to a condition meant one that was pre-existing at the
time of pregnancy, and that the medical judgment could
not rest on the doctor's opinion that some condition
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might result because of the pregnancy's being allowed
to continue (ibid.). In answer to another question Mr.
Michel said that he thought the requirement of prompt
reporting implied also a requirement of prompt treat-
ment, and that prompt report embraced at least a 30-day
period within which the rape victim could be expected
to learn whether she had become pregnant; he indicated
that the requirement of report would be satisfied wheth-
er or not the agency to whom the report was made cred-
ited the report (H 12652-53). Mr. Michel agreed that the
language of the statute did not require that the victim of
the rape or incest *832 be the one who made the report;
he said he expected that the regulations would draw
guidelines covering details of the report; he said that he
considered that “a public health service” included every
health service funded to any degree by federal funds (H
12653). Mr. Smith (Iowa) interposed that all of these
questions were just attempts to find an excuse to oppose
the amendment and fog the issues (ibid.).

Mr. Hyde opposed the amendment as one that sought to
trade a life for a health condition; he argued that the
health endangerment language was inexact, and he con-
tinued (H 12653-54):

“Let me simply say also that this is not an effort to
impose somebody's religious beliefs on other people,
which is the thrust of the editorial from the Miami
Herald that was recently put in the RECORD, any
more than those clergy that marched at Selma were
trying to impose their religious belief in fighting for
civil rights or any more than Jefferson when he wrote,
‘All men are created equal and are endowed by their
Creator with certain unalienable rights' was an effort
by him to impose his religious beliefs on anyone.”

Mr. Bauman opposed the Michel amendment and said
that all of the right-to-life groups opposed the language
(H 12654). Mr. Flood opposed the amendment, contend-
ing that the House should not agree to language which
meant nine different things to nine different people and
which could destroy the whole intention of the House;
he was particularly critical of the “severe and long-
lasting physical health damage” clause as being loosely
constructed, wide open, and subject to any kind of inter-
pretation anyone wanted to give to it (H 12654).

Mr. Obey asked the House to support the amendatory
language; he said that, while the exemptions from the
prohibition of the Hyde amendment were very narrow,
they were real; he noted that his efforts to have included
an exception for pregnancies of children younger than
13 had failed (H 12654-55). Mr. Bonker supported the
amendment and explained the changes made in the rape
and incest provision (ibid.). Mr. Miller (California)
asked for a vote against the amendatory language be-
cause of the inclusion in it of the report requirement for
rape and incest (H 12655). Mr. Fraser said that he had
repeatedly voted for Senate positions “because they
would hurt fewer people than the House versions”; he
argued that the changes in the rape language were not
minor, but were “punitive and harsh additions to an
already harsh and discriminatory measure”; he conten-
ded that the amendment would reverse the progress be-
ing made in the humanization of public health provision
for victims of rape and of incest; he emphasized the dis-
crimination against poor women implicit in the bill; he
continued (H 12655-56):

“Women, it seems, bear the responsibility for
avoiding pregnancy. They must be punished if they
do not. Yet avoiding pregnancy is not always pos-
sible; some contraceptives are ineffective and others
entail risks, some minor, some major.

“Avoiding pregnancy is even more difficult for vic-
tims. A new Center for Disease Control study not yet
released shows that about 2.5 percent of rape victims
do become pregnant.”

Mr. Mahon reviewed the Michel amendment, emphasiz-
ing its rigors and the narrowness of its exemptions, and
urged the House to support it (H 12656). Mr. Michel
urged those whose objection to the amendment was that
it was too harsh not to vote against it on that ground be-
cause to do so would give up such progress as had been
made (H 12656-57). He said (H 12657):

“Let us face it, there are so many Members hard in
concrete that there can only be a handful on either
side who can shift their position, but that is assuming
that we could hold the ranks that previously had sup-
ported a bit more liberal position a week ago.”
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In answer to a question by Mr. Allen, Mr. Mahon said
that he had some indications that the Michel language
would be agreeable, and some that it would not be
agreeable, to the Senate because the forced rape lan-
guage was too strong, but that he hoped, *833 in view
of all of the pressures, that the Senate would accept
what the House did (H 12657). The Majority Leader of
the House, Mr. Wright, then outlined to the House the
serious consequences of the continuing impasse on the
conduct of the government, and he said (H 12657):

“If you want to sit intractably and inflexibly and in-
sist that you have not yielded one inch from your con-
victions, if those in the Senate sit intractably and in-
flexibly and insist that they have not yielded one inch
from their convictions, well, then, the legislative pro-
cess will simply break down. The institution of the
Congress will fail in its responsibility.

“Then the institution of Congress can be subject to
public ridicule and if that happens if that happens, let
me assure you that the public is not going to be im-
pressed by our argument that it is the Senate's fault,
nor will the public believe the Senate's argument that
it was our fault. The blame will be upon us all.”

Mr. Flood then suggested that the consequences envis-
aged by Mr. Wright would not follow if the Michel
amendment was defeated and the Mahon amendment
passed; Mr. Wright responded that the House had been
doing that for five months, and he reiterated his argu-
ment that to prolong the impasse jeopardized important
programs (H 12657-58). The Michel amendment was
then put to a vote and it was defeated, 170 voting in fa-
vor of it, 200 voting against it, and 64 not voting (H
12658-59). The House then passed the Mahon amend-
ment which simply added continuing appropriations
language for the Departments of Labor and HEW to the
District of Columbia Continuing Appropriations Act (H
12659).

When the Senate, on December 6, 1977, took up the
joint resolution for continuing appropriations Senator
Magnuson offered an amendment in the terms of the
Michel amendment omitting the word “forced” before
rape (S 19396-97). Senator Brooke joined Senator Mag-
nuson in urging adoption of the amendment (S 19397).

Senator Metzenbaum suggested that “promptly” was
open to a wide range of interpretations, and Senator
Brooke agreed, but said that “promptly” would mean a
reasonable and humane period of time in which the rape
or incest would be reported; the report might be by a
parent on behalf of the victim, or by the victim (S
19397). Senator Magnuson said that he would not sug-
gest waiting months, but indicated that 60 or 90 days, or
within the first part of pregnancy, would be appropriate;
he expected that the departmental regulations might be
expected to define the word somewhere around 90 days
as a middle figure (S 19397-98). After brief further dis-
cussion the joint resolution (H.J.Res. 662) was read and
passed (S 19398).

The Senate amendment was presented to the House on
December 7, 1977 (H 12770), and Mr. Mahon urged its
adoption; he argued that having voted for abortion in
the life endangerment situation, what remained were
questions of degree; as to the deletion of the word
“forced,” he said that the term rape itself implied force
as to women who were above age, and, as to children
under age, courts could well hold that statutory rape
was forced rape (H 12771). Mr. Bonker argued that the
deletion of “forced” did not change existing law as in-
terpreted in the regulations, and argued that the key
word was “promptly” (ibid.). Mr. Bauman argued that
the Senate debate showed that “promptly” was an elast-
ic term that could extend to months (H 12771-72). Mr.
Mahon answered that the word was too clear for such
interpretation, and Mr. Bonker pointed out that the word
“promptly” was first introduced by Senator Helms (H
12772).

Mr. Hyde opposed the amendment; he said that “the im-
moderate subject of killing prenatal young does not lend
itself to moderate discourse”; he objected that the re-
moval of the word “forced” opened medicaid abortions
to any woman under age without reference to rape or
consent; referring to the argument that respectable theo-
logians differed about the moment when life becomes
human, he answered (H 12772-73):

*834 “But I say, ‘So what?’ If you cannot tell when
life begins, where do you allocate the benefit of the
doubt? Do you shoot the gun through the door be-
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cause you are not sure anyone is behind it?

“More importantly, the commencement of human
life is determined by biology, not theology.

“Theology says, ‘Thou shalt not kill.’

“Biology says, ‘That fetus is human life.’ ”

Mr. Hyde cited a 1964 pamphlet of Planned Parenthood
which evidently assumed that the life of the fetus was
the human life of a baby (H 12773). Mr. Flood opposed
the amendment, reminding the House that, if it had
voted against the preceding amendment, it should even
more strongly vote against the present one (ibid.). Mr.
Bauman argued that there are more than one million
abortions a year in the United States, about three hun-
dred thousand of them federally financed; that ever
since the Hyde amendment had been passed, the Senate
had been fighting to increase the loopholes and their
scope so as to permit more abortions; he said that an ex-
pert had advised him that if the word “forced” were de-
leted, that would mean that one-quarter to one-third of
the three hundred thousand abortions would be permit-
ted, and that the same expert had said that a loose inter-
pretation of the “prompt” report requirement would
mean almost unlimited abortion funding; he asked the
members not to switch their votes (H 12773-74). Mr.
Michel said that if the amendment were defeated it
would be his intention to offer new language which
would have added to the introductory life endangerment
clause the additional language “or except where the
pregnancy would substantially aggravate a pre-existing
serious physical illness to the mother,” to which would
be added a paragraph saying that the section did not
prohibit payment for medical procedures necessary for
the prompt treatment of the victims of rape or incest (H
12774). Mr. Bonker pointed out that the Hyde amend-
ment said nothing whatever about rape or incest, and
that the regulations limited the “treatment” for rape or
incest to prompt treatment before the fact of pregnancy
had been established; he inquired whether the support-
ers of the Hyde amendment would object to use of the
language of the existing regulation to cover the subject
of rape and incest (ibid.). Mr. Hyde said that he had no
quarrel with the regulations, but he objected to the Sen-

ate's “games” with the term “medical procedures”
“because (the Senate) wanted to use that term to mean
an abortion” (ibid.). Mr. Bonker asked whether the
prompt report requirement did not do exactly that, but
Mr. Hyde answered that it was prompt treatment that in-
terested him, that the prompt report requirement was to
avoid the fraud incident to someone's saying six months
afterwards that she had been raped by an unknown as-
sailant; in that case the “treatment” “would be an abor-
tion” (H 12774). Mr. Bonker continued to indicate that
he thought the matter could be handled through the Sec-
retary's regulations, and Mr. Hyde made it clear that he
believed that attempts to accommodate the Senate's
views in the rape and incest cases had to stop short of
abortion after the fact of pregnancy had been estab-
lished (ibid.). Ms. Holtzman inquired whether the Sec-
retary would have the power to protect legitimate pri-
vacy interests in drafting regulations respecting the re-
port requirement, and Mr. Michel answered that he
thought so (H 12775). Mr. Michel indicated also that he
thought that, in the case of a ten year old incest victim,
the report requirement would have to take special ac-
count of the victim's age and circumstances (ibid.).

The amendment was then put to a vote and it was de-
feated, 171 voting for it, 178 voting against it, one an-
swering present, and 84 not voting (H 12775-76).

After discussions between representatives of the two
bodies, and later on December 7, 1977, the House
agreed to return to consideration of the joint resolution
and the amendment to it (H 12827-28), and Mr. Michel,
after the Senate amendment had been presented to the
House again, then moved to concur in the Senate
amendment with an amendment that would have
changed the text so that the first paragraph read as fol-
lows (H 12829):

*835 “Provided, That none of the funds provided for
in this paragraph shall be used to perform abortions
except where the life of the mother would be en-
dangered if the fetus were carried to term; or except
for such medical procedures necessary for the victims
of rape or incest when such rape or incest has been re-
ported promptly to a law enforcement agency or pub-
lic health service; or except in those instances where
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severe and long-lasting physical health damage to the
mother would result if the pregnancy were carried to
term when so determined by two physicians.”

Mr. Michel pointed out that the only change was to in-
clude the two physicians requirement; the Senate's dele-
tion of the word “forced” was continued (H 12829). Mr.
Bauman insisted that there was no difference except to
increase the cost to the government (H 12829-30). Mr.
Hyde said that a three physician requirement in even
stronger language in the California law had not preven-
ted the performance of 100,000 abortions (H 12830).
Mr. Mahon argued that the additional requirement was
appropriate and asked the House to vote in favor of it
(ibid.). Mr. Carter said that the amendatory language
about two physicians had come from him and Mr. Sku-
bitz, and that he thought the language was both good
and necessary, and accordingly he favored the present
amendment as humanitarian (H 12830).

The amendment was then put to a vote and it carried,
181 voting in favor, 176 voting against, one answering
present, and 85 not voting; among those voting against
the amendment were Messrs. Conte, Flood and Hyde (H
12830-31).

Later on the same day Senator Dole stated to the Senate
that compromise language had been forged after six
months of debate; he said (S 19438):

“Although many have complained that this day had
been too long in coming, I feel that the realization of
a House-Senate consensus on the proper Federal role
in preserving the sacred right to life of the unborn has
been worth every minute, day, week, and month it
took.”

He said that without compromise “a democracy would
wither in its own indecision”; he emphasized that his
position on the amended language in no way indicated a
lessened sense of the sanctity of life; he put into the re-
cord a letter to him from the executive director of the
Kansas Catholic Conference questioning Senator Dole's
vote in favor of the Brooke amendment after Senator
Dole had so long supported the pro-life position (S
19438-39).

Senator Magnuson brought before the Senate the House
resolution agreeing to the Senate amendment to the joint
resolution with an amendment, and he said that the
question before the Senate in the very emotional matter
was what was the most humane thing to do; he reviewed
in outline the legislative course of amendment, ex-
pressed his dissatisfaction with treating the subject as a
rider on an appropriations bill, but reluctantly recom-
mended that the Senate concur in the amendment; he
said that he did not like it but did not know at the late
hour what the Senate could do except concur (S
19439-40).

Senator Brooke reminded the Senate that what it was
now voting on was not a continuing resolution but all
the bill that there would be; he explained the circum-
stances in which the House had included the phrase
“when so determined by two physicians,” and had then
voted on the amendment (so modified) a second time
and had passed it (S 19440-41). Turning then particu-
larly to the language about medical procedures in con-
nection with rape and incest he said (S 19441):

“However, I want the record to show clearly that
we are talking about abortions when we talk about
medical procedures, where we are concerned with the
victim of rape or incest.”

Senator Brooke said that the abortion issue was not only
an emotional one but to some was a religious issue, to
others a moral issue, to still others a political issue, and
to some it was all of these; of the two physicians lan-
guage he said that “this languagehas no rational connec-
tion at all with the *836 patients' needs,” and that it un-
duly infringed upon the physicians' right to practice
medicine, and violated the equal protection clause; he
suggested that the woman might be free to consult more
than two physicians, and that the physicians should be
physicians of her own choosing (S 19441).

Then with considerable formality, turning to Senator
Magnuson, he asked whether he was not correct that
“medical procedures” included abortion, and Senator
Magnuson said that he was correct (S 19441-42). In
very explicit continuance of the same dialogue, the two
Senators made clear that they did not mean the word
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medical treatment to be confined to such quasi-abortive
procedures as the D & C, but to cover abortion itself;
referring to the two physicians test, it was indicated that
the determination of the physicians would have to be a
reasonable determination (S 19442).

Senator Javits favored the amendment, saying that
“Abortion is a matter of individual conscience,” and he
continued (S 19443):

“Denial of Federal funds otherwise available for
medical care, for ‘medically necessary’ abortions is
discrimination against the rights of millions of Amer-
ican women who can least afford it. Such action de-
prives women too poor to pay of the rights which un-
der the Constitution and the Supreme Court decisions
are accorded to women with means.”

Senator Eagleton opposed the amendment as broadening
the life endangerment exception to an unacceptable
level (S 19443-44). After discussion of other issues,
Senator Magnuson moved that the Senate concur in the
House amendment to the Senate amendment, and the
motion was agreed to (S 19445).

Senator Stennis said that abortion at choice was an at-
tack on the human family and therefore on the very
form of government; he said that he did not see how the
Senate could go on with the practice of trying to read
into its own language certain interpretations that the
Senate expected the courts and the Secretary to follow
(S 19445). Senator Schweiker agreed with Senator Sten-
nis that abortion was an attack on the human family, an
attack on human life (ibid.). Senator Brooke moved to
reconsider the vote that had been taken by the Senate on
the language, Senator Javits moved to lay that motion
on the table, and that motion was agreed to (S 19445).

The bill became law on December 9, 1977.

The Secretary, supported by an opinion of the Attorney
General (January 26, 1978), concluded, in proposing
regulations (released on January 26, 1978), that
“medical procedures” included abortion, that reports of
rape or incest must include the name, address and signa-
ture of the person reporting, that such reports must be

made within sixty days of the incident, and that states
would not be reimbursed if they paid for abortions (or
other medical procedures) in any case before receiving
the documentation required in the life endangerment,
severe and long-lasting physical health damage and rape
and incest cases. The proposed regulations did not at-
tempt to define life endangerment or severe and long-
lasting physical health damage but required that the
physicians certify the existence of the statutory condi-
tions (Proposed Regulations, 42 C.F.R. ss 449.103,
449.104). Mr. Hyde, in a statement printed in the Exten-
sion of Remarks section of the Congressional Record of
January 30, 1978, attacked the proposed regulations as
“the weakest regulations possible, inviting massive
fraud and providing no protection whatever to prenatal
life.” He criticized particularly the allowance of 60 days
to report rape and incest, the definition of “medical pro-
cedures” as including abortion, the failure to require
documentation of the existence of the health condition
occasioning the abortion, and the looseness of the report
requirement.

After receiving comments on the proposed regulations
the Secretary modified them (1) to require additional
details in the reports of rape and incest, (2) to require
the physicians' certifications in the life-endangerment
and severe and long-lasting physical health damage
cases to contain the name and address of the patient,
and (3) to require, in the severe and long-lasting physic-
al*837 health damage cases, that at least one of the cer-
tifying physicians be not either a physician whose in-
come would be directly or indirectly affected in any
manner by the fee paid for the performance of the abor-
tion, or the spouse of, or another relative who lived
with, such a physician. The Secretary's responses to
comments made clear his conclusions that (a) the abor-
tion exceptions did not include fetal malformations and
abnormalities, 43 Fed. Reg. 31876, (b) the statute fore-
closes funding where only the mother's mental health
would be severely and lastingly damaged (ibid.), (c) a
woman's belief that her pregnancy would, if carried to
term, endanger her life did not satisfy the life-
endangerment requirement (ibid.), (d) the legislative
history dictated that the decisions (on life endangerment
and severe and long-lasting physical health damage)
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must be left to physicians on an individual case basis,
without regulations specifying risk categories or medic-
al criteria (ibid.), (e) whether or not psychologists and
psychiatric social workers could competently decide
that a woman would be likely to commit suicide as a
result of her pregnancy, the regulations would continue
to require a physician's certification of life-
endangerment (ibid.), (f) the statute does not require
that the life endangering or health impairing condition
pre-exist the pregnancy or be present at the time of
abortion (ibid.), (g) the statutory condition is met if
severe and long-lasting physical health damage would
result even though the result is from an emotional cause
(43 Fed. Reg. 31876-77), (h) the regulations would not
specify the circumstances that could result in life endan-
germent; that decision is left to the physician (implying
that “mental health circumstances which would en-
danger the life of the mother if the fetus were carried to
term” are not excluded from the range of circumstances
the physician may take into account) (43 Fed. Reg.
31877), and (i) the severe and long-lasting physical
health damage must be related to the fact of pregnancy's
being carried to term to come within the statutory ex-
ception (e. g., where a pregnant woman has a brain tu-
mor that can be removed surgically, an abortion would
not be funded if the abortion would have no effect on
the health damage that would occur) (ibid.).

The regulations are presently in 42 C.F.R. ss 441.200-
441.208.

The Department of Health, Education and Welfare Ap-
propriation Act, 1979, Public Law 95-480, 95 Stat.
1567, 1576, 1586, Section 210, reenacted the proviso of
Section 101 of the 1977 enactment with only a formal
change and the omission of the paragraph directing the
Secretary promptly to issue regulations.

At the First Session of the Ninety-Sixth Congress sever-
al appropriations bills had not been passed, and the
wide ranging controversies included not only the abor-
tion issue but also federal salary questions. H.J.Res. 404
had been introduced in the House for the purpose of
continuing certain departmental appropriations for the
fiscal year 1980 at the levels of the previous year
pending the final adoption of departmental appropri-

ation bills or other effective legislation. The Senate
Committee on Appropriations included in the resolution
as its Amendment No. 17 a Section 117 which would
have reenacted the abortion language enacted in 1977
and in 1978. On September 27, 1979, a motion was
made in the Senate to strike all of the language follow-
ing the words “ . . . to perform abortions except where
the life of the mother would be endangered if the fetus
were carried to term” (125 Cong.Rec., 96th Cong., 1st
Sess. S 13573) but a motion of Senator Magnuson to lay
the amendment on the table was carried by a vote of 55
in favor, 36 opposed, and 9 not voting. On the next day,
September 28, 1979, the House, on motion of Mr. Whit-
ten, agreed to insist upon its disagreement to Senate
Amendment No. 17 (H 8762). On October 9, 1979, two
joint resolutions continuing appropriations for fiscal
1980 were introduced in the House in place of H.J.Res.
404 (H 8850, H 8854-55). The first, H.J.Res. 412, dealt
with all the departmental appropriations except Labor
and HEW, which were dealt with in H.J.Res. 413. On
the same day the House debated and defeated by a vote
of 162 in *838 favor, 234 opposed, and 37 not voting,
an amendment, offered by Mr. Dicks, that would have
included in the continuing resolution for DHEW appro-
priations for the fiscal year 1980, H.J.Res. 413, the lan-
guage enacted in 1977 and in 1978 (H 8854-59). It was
said during the debate that the language of the current
law had eliminated 99% of federal funding of abortion
(H 8856) and Mr. Volkmer said of the language of Sen-
ate Amendment No. 17 (ibid.):

“ . . . the language contained in the amendment would
basically open the floodgates.

“What concerns me is that we would have several
hundred thousand children who will no longer be
alive; they just would not be alive if the language in
the amendment passes, while if we adopt the House
language and continue with the House language, then
we would have those children and they would be liv-
ing. It is just a question of respect for human rights
and whether children should live or not live.”

Mr. Hyde observed that it was impossible to get abor-
tion legislation out of subcommittee, “so the only
vehicle to stop the killing is an appropriation bill” (H
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8857).

On the following day the Senate passed its version of
H.J.Res. 412, including, as Section 118, by Senate
Amendment No. 5, the abortion language used in the
two preceding years (S 14319-20, S 14325). The vote in
the Senate was 81 in favor, 15 opposed, and 4 not vot-
ing. The Senate then voted to insist upon its amend-
ments to H.J.Res. 412, to request a conference with the
House, and to appoint conferees (S 14325). On the same
day the House agreed to a further conference on
H.J.Res. 412 (H 8942-43).

On October 12th the conference committee for H.J.Res.
412 reported disagreement on Senate Amendment No. 5
(H 9075-76, H 9080, H 9081). The majority leader, Mr.
Wright, then offered a preferential motion (H 9081) that
the House recede from its disagreement to Senate
Amendment No. 5 and concur in it with an amendment
inserting the following language which ultimately be-
came Section 118 of Public Law 96-86 of October 12,
1979:

“Sec. 118 Notwithstanding any other provision of
this joint resolution except section 102, none of the
Federal funds provided by this joint resolution for the
District of Columbia, Foreign Assistance and Related
Programs, the Departments of Labor and Health, Edu-
cation, and Welfare, or the Department of Defense
shall be used to perform abortions except where the
life of the mother would be endangered if the fetus
were carried to term; or except for such medical pro-
cedures necessary for the victims of rape or incest,
when such rape or incest has been reported promptly
to a law enforcement agency or public health service.

“Nor are payments prohibited for drugs or devices
to prevent implantation of the fertilized ovum, or for
medical procedures necessary for the termination of
an ectopic pregnancy.”

Mr. Wright urged adoption of the amendment, pointing
out that it would be effective only until November 20,
1979, and that the language, eliminating the reference to
severe and long-lasting physical health damage to the
mother, represented a measure of victory for the House

and of retreat for the Senate from the positions taken in
the preceding year; he emphasized the damage to legis-
lative programs that would follow from further delay (H
9081-82). Mr. Hyde (H 9082) commended the majority
leader, Mr. Wright, for a “good faith effort to comprom-
ise what is essentially uncompromisable”; he said
(ibid.):

“The word ‘abortion’ has a clinical sound to it but it
always happens over someone's dead body, a defense-
less totally vulnerable unborn child.

“I cannot endorse this new language, even though it
is a substantial improvement over the current lan-
guage even though it will mean fewer and fewer tax
paid abortions. I cannot endorse it because some
abortions will still occur under this language. I know
I speak for all the Pro-Life legislators who have voted
with us so far.”

*839 Mr. Hyde concluded by saying that “this fight has
only begun” (H 9082). Mr. Dornan then said (H 9082):

“Mr. Speaker, I also congratulate the majority leader
for trying to work out something, but I would point
out to this House that one of the world's great reli-
gious leaders said on the Mall Sunday ‘Stand up for
life.’

“These weird snakes across the aisle from me can
hiss all they want. I do not care about 2 million
damned paychecks being held up. We killed 2 million
human beings in their mothers' wombs in the last 2
years. These Federal employees will get their
paychecks next week, but all those babies will never
get their lives back.

“I am now going to put a Dornan amendment on the
Treasury bill and on every other bill in this House
that kills innocent human life, so be prepared for it.

“I ask you, Mr. Speaker, to speak in the well as elo-
quently for human life as you have in killing the B-1
bomber and as eloquently for human life as you have
for giving the Panama Canal to a dictator.”

Mr. Wright's preferential motion was then agreed to (H
9082).
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H.J.Res. 412, as passed by the House on October 12th,
was presented in the Senate on the same day as in-
volving a two element compromise, first, limiting the
cost-of-living increase of federal pay to 5.5 percent
rather than the 12.9 percent automatic increase that
would otherwise have taken effect, and, second, drop-
ping from the abortion language the clause relating to
the physical condition of the mother (S 14482-83). Sen-
ators Robert C. Byrd and Baker urged adoption of the
resolution, but Senator Weicker opposed it strenuously,
concentrating his attention on the cost-of-living increase
provisions (S 14483-84). Senator Weicker said (S
14484):

“Do you realize how preposterous, outside of this
Chamber, it is to be talking about tradeoffs between
pay raises and abortion? That might sound normal
here, but it just sounds plain nuts on the street. That is
what has been going on tradeoffs.”

The presiding officer then put the question on agreeing
to the conference report and it failed to carry; the vote
was 26 in favor, 62 opposed, 1 answering “present,” and
11 not voting (S 14485-86). Upon the motion of Senator
Stevens to reconsider the vote, and after considerable
debate, the motion to reconsider was agreed to (S
14486-90). The presiding officer then for the second
time put the question on agreeing to the conference re-
port and it was agreed to 44 voting in favor, 42 opposed
and 14 not voting. The Senate then turned to consider
the House amendment to Senate Amendment No. 5 (S
14491). Referring to the limitation on abortion funding,
Senator Magnuson said (S 14492):

“I have been working on it for over 6 years now and I
hope it will be settled tonight. It has been 6 years. It
does not belong on an appropriation bill. I keep reiter-
ating, Mr. President, I am going to think of some way
I do not know what it is to get a Senate resolution that
the legislative committees of the Senate take up the
abortion issue where it more appropriately belongs.

“I introduced five bills the Senator from New Mex-
ico mentioned it the other night five bills on abortion.
I took the Hyde amendment. I took every one. And
they were referred in the last Congress to five differ-
ent committees and the committees have not even had

the courtesy to set a hearing date. It all comes back to
appropriations. On every piece of legislation if it is a
hot potato the legislative committees do not want to
tackle, or someone gets frustrated because the legis-
lative committee will not pass a piece of legislation
that they are for, they come down to the Appropri-
ations Committee and try and attach it there. Frankly I
am getting a little bit fed up. The abortion issue has
been holding up the whole Government. It does not
belong on an appropriations bill and particularly a
continuing resolution bill.

*840 “Now, they have abortion language in four
other bills. HEW has it. The Defense Department has
it. The Peace Corps has it. Foreign Relations has it.
And the District of Columbia has it. All have abortion
language on them, and that has all to be decided by
the Appropriations Committee.”

A parliamentary difficulty arose in connection with an
amendment to the amendment proposed by Senator
Weicker (S 14492-93), and, in that context, Senator
Stevens indicated that if the matter had to be referred
back to committee he would not favor adherence to the
language then before the Senate; of the changes effected
through deletion of the severe and long-lasting physical
health damage language he said (S 14493):

“This change includes the case of a woman who has
cancer and has to decide whether to take chemother-
apy treatment and risk damage to the fetus or whether
she should have an abortion, try to cure the cancer
and then attempt to have another pregnancy later. It is
a very limited matter, perhaps, to some people.

“It also covers a situation of a woman who has dia-
betes and the treatment for diabetes could harm the
fetus, and they decide to treat the diabetes, remove
the fetus, and give her a chance to have a normal
child after the diabetes has been treated.”

After further discussion a motion to table the amend-
ment proposed by Senator Weicker, dealing with the
salary matter, was carried, 43 in favor, 42 opposed, and
15 not voting (S 14495-96). Following further brief dis-
cussion, the presiding officer put the question on agree-
ing to the motion of Senator Magnuson to concur in the
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House amendment to Senate Amendment No. 5, and the
motion was agreed to, 43 voting in favor, 41 opposed
and 16 not voting (S 14496-97). The President signed
the joint resolution on the same day, October 12, 1979.

On November 13, 1979, the House considered H.J.Res.
440 which proposed to appropriate such amounts as
might be necessary to continue projects or activities of
various departments of the government for the fiscal
year ending September 30, 1980, until that date or the
earlier enactment into law of an appropriation for any
project or activity provided for in the joint resolution, or
the enactment of the applicable appropriation act by
both Houses without any provision for the project or
activity; Section 109 provided that, “None of the funds
provided by this joint resolution shall be used to per-
form abortions except where the life of the mother
would be endangered if the fetus were carried to term”
(H 10605-06). Mr. Conte explained that the joint resolu-
tion as reported contained the abortion language which
had passed the House earlier as part of the Labor-HEW
bill, and that each member would vote his conscience
on this difficult issue, and, he added, “I am sure that we
will be considering different abortion language within
the next few days” (H 10608). The joint resolution was
then passed by the House (H 10611).

H.J.Res. 440 came before the Senate on November 15,
1979 (S 16694); Senator Magnuson noted that the HEW
appropriation was being held up on the abortion amend-
ment, and expressed his disapproval of such legislation
on an appropriation bill (S 16695-96). The Senate Ap-
propriations Committee reported the joint resolution to
the floor with Section 109, the abortion amendment in
the House version of the joint resolution, deleted in its
entirety (S 16696). Senators Helms and Hatfield argued
that the Senate Appropriations Committee's action in
striking out all of the Section 109 language was promot-
ing abortion on demand (S 16705), and, to Senator
Magnuson's argument that his proposal would simply
take the abortion question out of the appropriations bill
altogether, Senator Hatfield answered that rather the
amendment would remove the restrictions on abortion
and make it an open-ended affair (S 16705-06).

After an interruption for a discussion of another matter

Senator Magnuson presented an amendment which
would have substituted for the House version of Section
109, *841 the same language that had been enacted in
1977 and 1978; Senator Exon thereupon presented as a
perfecting amendment to Senator Magnuson's amend-
ment a version of Section 109 which, by deleting the
severe and long-lasting physical health damage clause,
was identical in terms with language enacted on Octo-
ber 12, 1979, supra, page 838 (S 16710). Senator Helms
supported the Exon amendment; he said that he was
“going to use every opportunity he can to stop the prac-
tice of using taxpayers' money to encourage or promote
the deliberate termination of innocent human life” (S
16711). Senator Exon argued that it would be useless to
adopt Senator Magnuson's amendment because that
would require further conference with the House which
was adamant (ibid.).

Senator Stevens, objecting to legislation on an appropri-
ation bill, said (S 16712):

“For myself, I believe it is a matter that should be
determined by a woman and her doctor, in consulta-
tion with her husband, and it should not be something
that 99 men fight with 30 times a year. We just do not
have the competence to deal with this as a legislative
matter.

“I might say to the Senator there is no issue here
that pertains to an unborn child. The question is, what
dollars pay for abortions? These abortions are going
to take place anyway. They are going to be paid for
by Federal funds, State funds, or foundation funds.
And the question here is, to what extent does the Fed-
eral Government maintain its commitment to those
people to whom we have made a commitment that
they are entitled to Federal medical services or pay-
ment for medical services from the Federal Govern-
ment?”

Senator Stevens argued particularly that abortion fund-
ing should not be excluded from the defense appropri-
ation (S 16712-13). He argued finally that the Senate
should reject the language of the House bill and insist
on the language of the preceding year (S 16713).
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Senator Exon's amendment of Senator Magnuson's
amendment was then put to a vote and the amendment
was rejected, 44 voting in favor, 49 voting against and 7
not voting (S 16713-14). Senator Magnuson's amend-
ment was then put to a vote and it carried 57 voting in
favor, 36 voting against and 7 not voting; the committee
amendment as thus amended was then agreed to (S
16714). The joint resolution was then put to a vote and
it carried, and, on motion of Senator Magnuson, the
presiding officer appointed conferees on the part of the
Senate (ibid.).

The committee of conference on the disagreeing votes
of the two Houses on the Senate amendments to
H.J.Res. 440 reported agreement on an amendment
which would continue the language of the October 12,
1979, continuing resolution without change (H
10953-54). Mr. Whitten, reporting the abortion amend-
ment to the House on November 16, 1979, said that it
did not involve the moral issue or the legality of abor-
tion but whether any federal funds could be used to pay
for abortions (H 10955). Mr. Dornan, in the course of
discussing a book by a former abortion advocate who
had reversed his position on abortion, said (H 10955):

“What I would like to do today, since my opponent
whom I saw in these Hallowed Halls today took more
money from NARAL, a pro-abortion political action
committee group, than I did from any pro-life group,
is to point out the existence of a deliberate, premedit-
ated plan to foment a vicious and cowardly program
of bigotry raw prejudice against the Catholic hier-
archy in this Nation and make this respected clergy
the villain in this abortion struggle.

“I take offense to this not only because I am a Cath-
olic, but because I find lately that most of my support
to ‘hang tough’ in this battle comes from Baptists and
evangelical ministers from every corner of this coun-
try.”

He then read a passage from the book describing a din-
ner conversation with a NARAL representative who al-
legedly recommended*842 casting the Catholic hier-
archy as a group as the villain responsible for the unjust
laws against which NARAL was at that time campaign-

ing; Mr. Dornan argued that this “low road to bigotry
has its adherents,” implying that among them were
those members who had allegedly hissed Mr. Dornan
during the October session (H 10955-56); continuing,
Mr. Dornan said (H 10956):

“I would ask the Members of this body who are for
abortion to concede please that those of us on the oth-
er side do sincerely draw a perfect analogy between
the 1973 abortion decision and the Dred Scott Su-
preme Court decision on slavery. We are not going to
give up on pro-life amendments even if it costs some
of us our seats. Even if we are opposed by a Geor-
getown graduate, as I was, who accepted tainted
blood money from abortionists at NARAL and yet
still claimed to be loyal to his faith.”

Mr. Dougherty argued for adhering to the strict Hyde
language on the ground that its standards would set the
outer limit of what the states could be required to do un-
der their local funding laws (H 10956). Mr. Whitten
pointed out that the Senate had yielded on deleting the
severe and long-lasting health damage language and
that the rape and incest language had resulted in only 56
abortion fundings over a nine month period while there
had been 2,214 abortions under the Hyde language; Mr.
Dougherty argued that his group would have violently
opposed the rape and incest amendment had the group
not had at least an understanding that “some effort
would be made to adopt a States rights amendment in
the final conference committee report” (H 10956). Mr.
Dicks said that there were supposed to have been 350
abortions committed in fiscal 1979 under the lasting
health damage language, and that it was estimated that
through the balance of the year there would be a further
56 to 72 cases (H 10957).

Mr. Hyde said that the issue was not a Catholic, Protest-
ant, Jewish, Republican or Democratic issue but an is-
sue “concerning human life”; he continued (H 10957):

“Now, if there are only 350 abortions that we are
talking about, the gentleman is asking us to comprom-
ise on the principal of throwing away a human life for
a secondary value. Why do not some of the abortion-
ists who are getting fat on this practice, who are mak-
ing a lot of money on it, perform a free abortion once
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in awhile? Let them subsidize these 350 abortions,
but do not ask us to compromise human lives.”

Referring to the rape and incest exception he said
(ibid.):

“Now, on rape and incest, if it was promptly repor-
ted it would not be an abortion. Does the gentleman
realize that if it was promptly reported it is a medical
procedure that cleans up any venereal disease, that
gets evidence of the rape and prevents pregnancy?

“But the rules that we are stuck with from HEW say
60 days is prompt reporting. Well, after 60 days there
is definitely a pregnancy, and then an abortion occurs.

“The Supreme Court held you may not execute a
rapist; that is cruel and unusual punishment. Then
why execute one of the innocent victims of that rape,
the unborn child? That is why this language was un-
acceptable before and it is unacceptable now.”

Mr. Whitten argued that victims of rape, particularly
younger girls, could not be expected to make a prompt
report of their plight, that when legislators expected
anyone's daughter or any parent “to rush to the police or
to anybody else and tell this until they have to, you are
just asking the impossible” (H 10957). Mr. Hyde
answered that “for the few times, and they are few, that
those tragic situations occur, you are setting up a system
and a procedure whereby an awful, an awful lot of inno-
cent human lives will be wasted”; he said (ibid.):

“Now, tragic as those few occurrences are, society,
with its resources, ought to find a way that does not
provide the solution of death to the innocent, incon-
venient victim, the unborn child.”

*843 Mr. Bauman opposed the conference report; he
said that the House had been debating the issue ever
since the Supreme Court handed down “its odious de-
cision allowing abortion on demand,” that language had
been offered on appropriation bills not to inconvenience
the House or to tie up departmental funds but because
that was the only legislative vehicle available to express
views on the issue; he appealed to the leadership to
bring to the floor legislation, possibly a constitutional

amendment, that would deal once and for all with the is-
sue in statutory form that could express the concern of
millions of Americans and preserve the lives of the un-
born (H 10957). Mr. Michel traced the origin of the
Hyde amendment to the discovery that abortions were
being funded under medicaid; and stated that the riders
to the appropriation acts had the effect of eliminating
federal funding for 99 percent of the abortions covered
by medicaid; he argued that the compromise went 80%
toward the House position, “because of the 422 abor-
tions funded last year under the rape and health exemp-
tions 350 fell under the health category with only 72
due to rape or incest” (H 10959). After some further
discussion the question on the conference report was put
to the House and the report was agreed to (H 10960).

The Senate took up the conference report later on the
same day, November 16, 1979 (S 16881-82); Senator
Young supported the amendment, and Senator Pack-
wood, after reviewing the history of the legislation, said
that before the Hyde amendment was passed medicaid
was funding between 250,000 and 300,000 abortions a
year but that from roughly December 1977 or February
1978 onward medicaid had been funding about 3 to 4
thousand abortions; he said that the difference in lan-
guage which the Houses were debating was not signific-
ant; he continued (S 16882):

“The battle is largely symbolic on this issue. Right
to Life has won and we fund relatively few abortions.
The symbolism is important. I shall vote for this con-
ference report. As between the two, I obviously prefer
the Senate language to the Hyde language.

“But let not anybody be mistaken. Even under the
Senate language, Right to Life has won 99 percent of
what they wanted. What they wanted was to deny to
poor women in this country medicaid funding of
abortions and, for 99 percent of the poor women in
this country who are covered by medicaid, they have
been successful.”

Senator Weicker opposed the amendment in a lengthy
speech in which he reviewed the law and mentioned the
cases of Roe v. Wade, Colautti v. Franklin and Zbaraz
v. Quern (S 16883). Senator Weicker particularly em-
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phasized the consequences of denying funding for abor-
tions in which severe and long-lasting physical health
damage to the mother would result if the pregnancy
were carried to term; he discussed specifically genetic
disorders, particularly as they occur more often in the
pregnancies of women over 35 years of age; Senator
Weicker described six conditions in which the amend-
ment under discussion would deny abortion funding: (a)
sickle cell disease cases having a 25% chance of going
into sickle cell crisis and dying as a result of the preg-
nancy; (b) cancer cases in which pregnancy tends to
cause the cancer to spread throughout the body, and
which also involve risk of fetal defects through the ad-
ministration of teratogenic agents which are used to
treat cancers; (c) cases of diabetic nephropathy, and
cases of diabetics suffering from heart disease; (d) cases
of acute renal failure occurring as frequently as once in
fourteen hundred pregnancies; (e) cases of pulmonary
arterial hypertension in women with cardiac problems;
and (f) cases of rheumatic heart disease, said to account
for at least 61% of all pregnant cardiac patients, with
the most common form being a mitral stenosis; Senator
Weicker continued (S 16884):

“Mr. President, limiting funds for abortions has the
same result as limiting the actual right to an abortion
insofar as indigent women are concerned. It is unreal-
istic to believe that an indigent woman can make a
valid choice if she knows *844 she will be deprived
of the means to effectuate her choice.

“What we are doing here is imposing a govern-
mentally ordained morality on an indigent woman.
She knows she will not receive funds for an abortion
even if she is facing ‘severe and long-lasting physical
health damage.’ Yet, if she chooses to follow the
State-encouraged morality and bear her children she
will be reimbursed not only for her pre-delivery and
delivery expenses but also for her children's post-nat-
al costs, as well as receiving an increase in her wel-
fare stipend.”

Senator Weicker said that a new New York Times/CBS
News poll showed that 64 percent of Roman Catholics
and 69 percent of Protestants surveyed felt that the
“right of a woman to have an abortion should be left en-

tirely to the woman and her doctor” (ibid.). He asserted
that the issue was raised in connection with appropri-
ation acts because it was recognized that, if legislation
outlawing abortion or providing for a constitutional
amendment outlawing it were considered directly either
in the House or the Senate, it would be defeated (S
16884-85).

The question on agreeing to the conference report was
then put to the Senate, and, by a vote of 51 in favor, 23
opposed and 26 not voting, the conference report was
agreed to (S 16885). The President signed the joint res-
olution on November 20, 1979.

The statutory language effective until September 30,
1980, unless amended before that date is the following:

Sec. 118. Notwithstanding any other provision of this
joint resolution except section 102, none of the Feder-
al funds provided by this joint resolution . . . shall be
used to perform abortions except where the life of the
mother would be endangered if the fetus were carried
to term; or except for such medical procedures neces-
sary for the victims of rape or incest, when such rape
or incest has been reported promptly to a law enforce-
ment agency or public health service;

Nor are payments prohibited for drugs or devices to
prevent implantation of the fertilized ovum, or for
medical procedures necessary for the termination of
an ectopic pregnancy.

E.D.N.Y., 1980.
McRae v. Califano
491 F.Supp. 630
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