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Background / Motivation 

• Widespread concern about the “unpredictability” of 
patent damage awards and its effect on everything from 
litigation strategy to incentives for innovative activity.  

– 2011 FTC Report highlights “lottery ticket mentality” regarding 
litigation outcomes in some circles. 

– May help support the business models of PAEs, which can 
impede innovation efforts. 

 

• Our approach: assemble comprehensive data on damage 
awards and run straightforward regressions that use 
readily available, reasonable factors to predict award size. 

 

 

 



Analysis 

• Dataset: comprehensive information from 340 cases 
decided in US federal courts between 1995 and 2008. 

 

• Controls:  characteristics that correlate with economic 
value – such as patent citations, firm size and ownership, 
industry – as well as case information.  

  

• Findings: a straightforward regression analysis 
establishes that our controls explain more than 74 
percent of the variation in patent damage awards. 



Evolving the PwC Dataset 



Dataset:  Size distribution of damage awards in 
patent infringement cases, 1995-2008 



Almost the Entire Iceberg:  the top eight cases 
represent 47.6 percent of collective damages 
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Analysis 

• Dataset: comprehensive information from 340 cases 
decided in US federal courts between 1995 and 2008. 

 

• Controls:  assembled a detailed set of case 
characteristics, matched to the damage award levels, to 
act as potential explanatory variables.  

  

• Findings: a straightforward regression analysis 
establishes that our controls explain more than 74 
percent of the variation in patent damage awards. 



Regression results highlight predictability of 
damage award levels 



Potential Applications 

• Model that “explains” awards can also be used to 
“predict” damage award levels based on available data 
(case, litigant and patent-at-issue information). 

 

• Practical applications for accurate damage award 
predictions include: 

– Benchmarking for settlement negotiations. 

– Inputs to litigation strategy. 

– Assessment of risk for insurance, valuation and transactional 
purposes. 

– Potential extensions to loss probability and expected values 
using data from the “non-winning” cases. 

 

  



Summary 

• Systematic empirical evidence suggests that the well-
publicized, very large patent infringement damage 
awards are somewhat idiosyncratic. 

  

• Constructed regression model with detailed control 
variables explains considerable portion of the variation in 
observed damage awards. 

 

• Model also permits accurate prediction of damage 
awards – these predictions are useful for litigation 
strategy, risk assessment, valuation, etc. 


