Wills & Trusts
Wills

I. Introductions

A. Testamentary Freedom is key, elements:

1. Right to pass property at death

2. Right to decide who gets what

3. Right to decide form someone gets it in

4. Right to give someone else right to make A-C - powers of appointment

B. Why allow this and why not?
1. Moral Hazard Problem - the testator is no longer here to take the consequences of his choice
2. Inability to change mind with changing circumstances.

C. Economic Waste Doctrine - property owner can tear down during his life, but not okay to do it in death. 

D. Reasons to limit the dead hand

1. furthers inequality - elimination of wills won't fix this, because rich will spend money during their lives

2. furthers economic disparities and locks up land

3. Uncertainty - rule against perpetuities. 

4. social motivations

E. Estate Tax is a limit on dead hand.

F. Reasons to respect testamentary freedom

1. encourages wealth building

2. encourages wise spending

3. those who own the property know better their family and their own property, much better than government controlling, they can better decide the most efficient use of property

4. property owner best knows the needs of their family members

5. pro-family concept, encourages family and closeness

6. people get some benefit out of knowing they get to choose

7. concern that society would have to take care of dependents

G. Public policy concerns also important, all is really a choice society have made.
H. Remember a money price to do something while you are alive is not a problem.

II. Laws on devises with a condition

A. Also ask how much we should allow dead to influence living in conditional bequeaths and power of appointments.

B. A reasonable restraint on who a person can marry in a will may be allowed and enforceable.

C. Law is moving towards not enforcing restraints on intimacy, modern trend is to not enforce any restraints on intimate lives.

D. If intended to induce tortious or illegal behavior or to encourage divorce or encourage family disruptions or an unreasonable restraint on marriage may render it void.

E. Reasonableness is judged by likelihood that condition will happen

F. Exception - if a provision is really made in the event of divorce enforceable and not vindictively, looked at inside dead man's mind, modern approach is to look at devise and circumstances.

G. If condition is invalid, then give effect to gift as if condition is not there. So, for future conduct, but if a condition there or not there at death then fully enforceable.
H. Conditional Wills different than this type of condition. 

III. Ways to Devise Property at Death

A. Will

B. Intestacy

C. Will substitute including:  revocable trusts, life insurance, joint tenancy, beneficiary, payment on death.

Testamentary Intent 

I. Hypothetical - Frank has a will that he executes just fine, and then he tells friend he is executing the will to get Mary to sleep with him.  So, what happens?

A. Is it intent at the time you execute the will?

B. Two requirements for will execution

1. intent to execute the will

2. You need to meet the administration requirements in your Jx.

3. These two must coincide in time.

C. Four things that all go to intent

1. mental capacity

2. undue influenced

3. testamentary intent

4. Testamentary freedom.

II. Krault case - court looks at what testamentary intent is
A. 2-502 - holographic wills

1. followed in large majority of jurisdictions, but basically you can always introduce extrinsic evidence to prove intent

2. Most states now follow this.

3. Holographic is basically unattested will.  Requirements are that it must be in testator's handwriting and signed.

B. Married man with woman on the side, hospital letter said to maybe be holographic will.

C. When can extrinsic evidence can be looked at

1. Extrinsic evidence can always be brought in within the court's discretion.

2. Possible court will require ambiguity in document first to admit extrinsic.
3. Ultimate goal is to effectuate intent, but you may not allow this to assure that a person can rely on a will they execute.

4. Balance on who to protect more

5. Level of ambiguity may affect weight that extrinsic evidence gets.

D. Two intents looked at
1. Intent to execute a will

2. Intent to give the specific devise

E. Remember that intent to execute a will must coincide with the physical act of writing the will.

1. Here they did coincide, so considered valid.

III. Conditional will that says if I don't return from a journey I leave this to you, but the person dies after they return from the trip
A. Majority will give effect to the will, and enforce it.

B. Makes sense because it seems odd for you to condition who gets what based on your manner of death.

C. Brown case is most famous where Court went against majority rule.

Testamentary Capacity

I. Amount of memory and understanding necessary to execute a will - really the amount of memory and understanding necessary to form the necessary testamentary intent.

II. Test Courts use - lenient

A. Testator should know nature and extent of his property - knows what he owns

B. Testator should know natural objects of his bounty - understand relationships with friends family and acquaintances - understand the disposition you are making.

C. He should understand that he is making a will, and understand the disposition you are making.

D. Testator has to be able to manipulate the first three elements, and be able to understand them all at the same time and make his will.

III. Note if you don't have testamentary capacity, you don't have the capacity to exercise your testamentary freedom

IV. Protection of your freedom when you knew what you were doing

V. If no will, use intestacy, so goal is to give to who you wanted.

VI. Will is given effect only if it reflects the true desires of the testator, and without capacity these are not his true desires.

VII. Real test is one of ability, not actual knowledge; you can have ability to know without actual specific knowledge.

VIII. Lucid Intervals may count, but if you don't have the capacity, then you don't regardless of the reason that you don't 

IX. Witnesses help to assure lucidity.

X. A person can be declared incompetent, and still have ability to execute a will.  Capacity to execute a will is less than capacity to give away your property during life.

A. Policy for this is that we are less concerned about foolishly devising property - the consequence if alive may be that you cannot now support yourself.

XI. Should we allow will or estate plan to be presented to the judge or jury to decide if you had the requisite intent?

A. Intent to execute may be shown here

B. Influence to jury, but may show lack of capacity.

C. Jury may decide for the wrong reasons.

XII. Fletcher - jury says invalid because no testamentary capacity.

A. Court looks at her state and if it went downhill.

B. Is will unnatural disposition - non-blood relatives get over blood relatives?
C. The more your disposition varies from what we expect, the more steps you need to take to ensure it will be held valid.
XIII. UPC 5-411 - traditional rule is if you lack capacity to execute a will, you cannot have a guardian appointed to execute a will for you.  UPC changes the rule and allows a conservator in a few instances to execute, revoke, or amend a will on your behalf.   Policy is conservator must show by evidence this is your intent or would be if you had capacity.

Note:  Testamentary intent is the desire to exercise testamentary freedom and capacity is the ability to exercise your testamentary freedom.

Insane Delusions

I. Not like testamentary capacity.

II. Insane delusion - belief in a state of supposed facts that do not exist and which no rational person would believe.

A. Requires that testator holds their belief despite overwhelming evidence to the contrary
B. Jurisdictional split

1. cannot be insane if there is evidence supporting the belief

2. Can still be insane, even if there is evidence, but if not rational person could hold the belief, then it is an insane delusion.

III. Hypothetical - Jack and Jill have a kid, Jack says that the child is not his, Jack dies without leaving anything to the child.

A. Child presents DNA and says dad was suffering insane delusions

B. Rational person may have believed that the girl was not his daughter.

C. Mistake of fact here - which is correctable by informing the testator that they are wrong, not the case with insane delusions.  

D. Courts often require that someone attempt to tell the testator the truth.

E. We don't correct mistakes because we may not be able to decide if it is a mistake or intentional. 

F. We will fix problems arising from insane delusions because the will would be invalid to the extent affected by an insane delusion, contrasted with when a testator has no mental capacity and entire will is invalid.

IV. Generally - not good to give reasons for you decision, will give reason to attack and jury may doubt, also some concern about testamentary libel where that person may recover from the estate.

A. Nothing wrong with writing the reasons down, but keep them in separate document and only if there is a will contest should this be presented
Testamentary Fraud

I. When testator is deceived by a misrepresentation and does that which he would not have done absent the misrepresentation in executing a will.  Misrepresentation must be done with the intent to deceive and intended to influence the will. 

II. Elements of testamentary fraud
A. Misrepresentation

B. Intended to deceive the testator

C. Intended to influence the will

D. Does in fact influence the will

E. Does in fact deceive the testator

III. Two types of fraud here

A. Fraud in the execution - misrepresentation as to the content/character of the document that you have them sign - no change of intent, deceiving them as to how they are leaving the property.

B. Fraud in the inducement - misrepresentation that causes somebody to form the intent to execute the will - leave their property in some way, change their mind about how to leave their property

IV. How to deal with fraud

A. Impose a constructive trust

1. not actually a trust

2. Remedy where court requires that the person who currently has title to the property transfer it to someone else.

3. used where we want to prevent unjust enrichment

4. Note:  can impose it on someone who is innocent of any wrongdoing, person who has title might not have any knowledge of the fraud, but would still be unjustly enriched.

V. Ante-mortem probate - living wills, opportunity to have the will contest before the death of the testator, various models suggested, then the testator executes a will and gives notice to would be heirs and perhaps people who might have taken under a previous will and challenges can be brought up at that time.

A. On its face good idea, allows determination of requisite intent and capacity from testator themselves.

B. Not a widespread practice because you can always change the will again to disinherit the contesters.

C. Hurts family relationships, and costs, where only 1% of wills normally challenged
No Contest clauses

I. A clause in the will that says "if you challenge my will, then you'll take nothing under my will"
A. Discourages litigation without merit 

B. Most courts enforce no contest clauses if the contest was brought without probable cause.  If litigation is brought with probable cause, then will not enforce

Undue Influence/Duress

I. Final of four main things:  lack of capacity, insane delusions, fraud, undue influence(same as duress)
II. Five things to know:

A. Definition of Undue Influence:  exists where the influencer exerted such influence over the donor such that it overcame the donor's free will and caused the donor to make a donative transfer that the donor would not otherwise have made, or psychological domination such that donor could not help but do what the influencer wanted them to do

B. Three elements

1. exertion of influence

2. subverted free will

3. testator would not otherwise have done what they did

C. Notes:

1.  influence alone does not equal undue influence

2. No subverting of property owner's free will where he is told that he will get a law school named after him if he gives money to school and he does

3. husband tells wife that she must leave him her entire estate or else will divorce them

4. Child tells sick parent who they have been taking care of to execute a will leaving the child their entire estate or else they will put parent in a nursing home.

5. The lower the opportunity to escape from the influence, the more likely it is undue influence

D. Difficult to prove by direct evidence

1. Because hard to prove, presumptions of undue influence arise when certain facts exist

2. When a presumption arises, proponent of the will needs to rebut the presumption

E. Need to have some sort of confidential relationship as well.

III. Widely used four factor test

A. Testator susceptible to undue influence

1. history, mental condition, age, lacking in will power, dependence on others, being taken care of by another

B. The influencer had a disposition or a motive to exert undue influence

1. Looking at character of the alleged influencer usually.  May include things like present circumstances of that person in the will.  Distinction between doing something to get and doing something bad to get

C. Alleged influencer had an opportunity to exercise undue influence

1. Look at access the influencer had to the deceased.  Also, may include helping with the will.

D. Disposition at issue appears on its face to be unnatural or the product of undue influence.

1. It isn't what we expect to see not knowing anything about situation of testator.

E. Remember you do not need a confidential relationship to have UI.  Helps to look at suspicious factors, not required, but court is more likely to find UI where this is.  Confidential relationships

1. fiduciary - relations that as a matter of law is confidential, i.e. trustee, lawyer, client

2. Reliant - donor is used to being guided by the judgment of the person in question.

3. Dominant/subservient - question of fact, where you have one person in control of the donor because of the circumstances.

4. Spitko's definition - relationship characterized by extreme closeness or extreme dependence. 

5. Alone is not enough to find UI, because many if not all around will be in this type of relationship with the donor because most people leave their money to these people.

IV. Ramsey - Old man who leaves money to woman taking care of him during latter part of his life.  The young woman and testator are in an intimate relationship which leads to suspicion.  He gave gifts to her during life though.  
A. Court finds confidential relationship, 

B. Court lists possible suspicious circumstances

1. procurement - did beneficiary help draw up the will

2. independent advice - did someone else help prepare

3. secrecy and haste

4. change in attitude towards others suddenly

5. change in plan of disposition suddenly

6. unnatural or unjust gift

7. Donor's susceptibility of influence.

C. Suspicious circumstances lead to presumption of UI that must be rebutted and is here.

V. Attorneys drafting wills where they are beneficiaries

A. Foolish if you don't know what you are doing

B. Background rule is that attorney should not draft a will where they are beneficiary. 

1. CA holds void if you do it, unless it is a close relation, partner or someone you live with - may make void on its face

2. ABA does not generally support - maybe some exceptions to allow you to do it for a family member

3. Circumstances to watch out for

a) If unnatural, malpractice and invites a contest

b) Attorney is confidential relationship, huge presumption of UI here.

c) Just generally bad idea.

Execution of Wills

I. Outside of testator's head now

II. Three universal requirements - make valid and further testamentary intent

A. Written 

B. Signed by testator

C. Attested by witnesses

III. Exceptions

A. Written - not widespread exception, but some allow nuncupative or oral wills

1. must be executed or dictated on testator's death bed

2. witness number requirement

3. reduced to writing by witnesses within certain time period

4. exception not that important because not widespread

B. Signed by testator - possible exception where another person can sign if at the request of the testator and in the testator's conscious presence.
C. Witness requirement - huge exception - half of states allow holographic wills not attested

1. majority test is that the material provisions who and what have to be in testator's handwriting
2. some require whole will to be intestator's handwriting

3. Holographic wills sometimes serve certain functions than typed and attested wills.

IV. Requirements thought to serve functions. 

A. Evidentiary - provide court will reliable evidence about two things

1. testator intended to make will - general intent

2. specifics of estate plan - specific intent

3. Writing makes more permanent and shows intent and genuineness too.  

4. Attestation makes more genuine, holographic will and handwritten is good thing too.

B. Cautionary/Ceremonial Function - formalities that impress on testator the seriousness of what he is doing.  Writing makes more serious, signing as societal belief of legal significance, witnesses make formal too.
C. Protective function - least well served, but we want to protect testator at the time of the will and at the time of his death from things such as UI and fraud.  Guard against fake will, guard against suppression will.

V. Choice of Law Hypo - executed will in NC complies with NC formalities.  Testator dies domiciled in Ca, but the NC will does not comply with CA rules

A. Rule is for real property - where property is located is what law governs
B. Rule for personal property - law that governs is where the person died domiciled.

C. In CA, a will is valid if it complies with the law of CA, or if it complies with the law of the place where it was executed when it was executed, or if it complies with the law where the testator was domiciled, had a residence, or was a nation, either at the time of the execution or at the time of testator's death.

VI. Three approaches to Compliance with will formalities

A. Strict Compliance - most jurisdictions follow this, even smallest deviations from requirements will void the will.  Aids evidentiary, forces seriousness, assure testator's actual intent, slippery slope
B. Substantial Compliance - where court concludes that there is clear and convincing evidence that the testator substantially complied, the court will enforce the will.  Promotes wills that represent intent of testator, cases where testator's intent is clear and will comes close to full compliance.  Focuses on extent to which functions have been served.

C. Harmless Error Approach - originally called dispensing power.  Focuses on intent of testator as sole inquiry.  Clear and convincing evidence that testator intended the document to be his will, it will be his will.  This is supposed to directly represent the goal of testamentary freedom. 

1. Dispensing power - court free to apply substantial compliance where legislature has not said it can, but court cannot use dispensing power without the legislature specifically allowing.

2. Court is really dispensing with what legislature is requiring.  Focus of compliance still goes to legislature.  Prescriptions, but dispensing goes away completely.

D. Both RST and UPC have recommended harmless error approach.

VII. Stevens v. Casdorph - old man in bank where witnesses don't see him sign together.
A. Statute in minority of jurisdictions that requires two people are present at same time and testator signed or acknowledged where they are all present. 45 states don't require both witnesses to be present at the same time.

B. Substantial compliance required here 

C. All 50 states allow acknowledgement and not actual witnessing of the signing by the testator. 
D. Keeps lawyers from being sloppy and malpractice avoidance.

VIII. Possible fourth approach - not advocated by anyone, focus only on intent with no formalities

A. Not like harmless error, because harmless error has safe harbor if you comply with formalities.

B. Always have to litigate intent here, requires only preponderance of evidence

IX. Hypothetical - signed, handwritten will, no witnesses, in jurisdiction that does not recognize holographic wills, so requires witnesses

A. Strict compliance - won't be valid.

B. Substantial compliance - not valid, because only valid if we see the rule as completely pointless.

C. Harmless Error - maybe will recognize because will was handwritten and maybe other clear and convincing evidence that he intended it to be his will, formalities may not matter if intent evidence there

X. Hypothetical - witness guides testator's hand in signing the will

A. Court did not probate because the Court focused on the fact that the testator did not ask for help in signing the will

B. Here, since intent is always a question, then there is a big question under all three approaches as to his intention in doing the will

XI. Hypothetical - after execution of will, testator handwrites an addition, are additions valid.
A. Strict compliance - additions not valid because lack of formalities

B. Substantial compliance - may not work because the additions are not signed or witnessed so no real function being served

C. Harmless error - have to look to see if testator intended by clear and convincing evidence that the additions be part of his valid will.  Question is whether he intended to plot out a new will or not.

XII. Note codicil - a will that does not wholly eclipse a previous will

XIII. Hypothetical - testator videotapes his will 
A. Strict - no, because not written signed or witnessed

B. Substantial - no because so far from compliance

C. Harmless Error - maybe if we can show by clear and convincing evidence that this is a document, also if enough evidence after believe it is a document.

D. There has never been a videotaped will that has been admitted to probate, videotaping execution may or may not be a good practice.

1. can test capacity or credibility of the testator and how they are approaching

2. may be good if person is illiterate
3. May not want to do this if testator seems out of it, or confused.

XIV. Hypothetical - lawyer prepares, but testator dies before signing

A. Strict and substantial this will not be valid

B. Harmless error is the only one where may work, evidence of intent maybe, but he can change his mind up to signing.  Notes to lawyer after all were not intended to be his will, so not enough that this is his intention for property distribution, but rather only that he intended the specific document to be a will.

XV. Hypothetical - husband and wife who do not speak English, they dictate to lawyer who speaks their language.  They are reciprocal wills done in English; they cross wills and sign each other's.  Both leave to each other and alternatively to wife's brother in both.

A. Husband's brother tries to probate husband's will, both intended brother to get it all, but what he signed was not what he intended to sign.

B. Court refused to probate will, because they would have to rewrite. 

C. Real concern is that husband did not intend that document to be his will, but maybe harmless error would have allowed the other document he did not sign to be his will.

D. Must probate will intended and not signed maybe?
XVI. Hypothetical - man dies in middle of signing - depends on intent because your signature can be whatever you intend it to be.  As long as he intended it to be his signature in full then it is okay.

XVII. McKeller - handwritten will, witnesses did not see her sign, put in sealed envelope not opened until she is dead.

A. Problem is witnesses did not see her sign and she did not acknowledge in front of them. 
B. Holographic - means it must be handwritten for material provisions; it must be signed because not attested.  

C. Question becomes if testator intends it to be her final will. Some evidence of this here

XVIII. Witnessing requirement - in CA the witnesses must be present when testator signs or acknowledges.  Witnesses must sign in presence of testator.

XIX. Presence requirement -two approaches

A. Line of sight standard - if testator could have seen the witnesses she he have chose to look

B. Consciousness of Presence - collectively the testator can sense the witnesses. 

C. If person on phone, may be too much room for fraud.

XX. Peters case - can witnesses sign after the testator's death?

A. Court says no, despite statute's silence
B. Signatory and observatory purposes of witnesses violated. 

C. Most jurisdictions testator must acknowledge his signature or sign it in front of the witnesses, so signing  meaningless because we don't know if they remember exactly

XXI. Interested Witnesses - a person is a devisee under this will.

A. Not as credible in court
B. Original rule is that entire will is voided when there was an interested party

C. Purging Statutes - 1752 started, originally purged the gift to the interested witnesses, which makes them disinterested and the rest of the will remains valid.

D. Modern purging statutes - interested witness didn't necessarily lose his gift, but rather lost the excess above what he would have gotten had there not been this will that he signed.

E. Modern UPC says we don't care about the interested/disinterested status of the witness; cost is too high and happens a lot where attorney not consulted. 

F. CA approach - blend of modern and UPC

1. If interested witness, presumption arises that the witness committed some act of fraud or UI to get the will.

2. If the witness can overcome that presumption, then the will is unaffected by his interest in the will.

3. If he can't overcome then modern purging where you lose excess.

G. Basically purging designed to give interested witness the least amount he could have gotten in any documents. 

XXII. Hypothetical - W1 gives G 70k in stock, W2  gives G 50k real property

A. W2 starts with I revoke previous wills

B. G was a witness to the second will, and not the first will

C. Originally this would make who will void.

D. Originally purging statutes said G gets nothing

E. Modern purging - purge the excess, so here no excess, then he gets 50k in real property.  Also, because first will is considered completely revoked.

F. We look at value of the two at the time of the executions of the wills, because we are looking at the time of the event and his particular motivations at the time.

G. Sentimental value is not included, we keep it to monetary values, argue emotions under UI.

XXIII. Hypothetical - W1 devises 30k in stock, W2 devisees 50k in real property; devisee is witness to second will.

A. Original purging he gets nothing

B. Under UPC we don't care

C. Under modern purging he gets 30k in real property

XXIV. Now, most states follow the modern purging statutes.

XXV. Attested vs. self-proving - no jurisdiction that requires this.

A. Attestations are encouraged and widely used.
B. Self-proving - is allowed in most places and widely used

C. Attestation is just a clause at the end as prima facie evidence of validity.

D. Self-proving is an attached document that is basically an affidavit that the ceremony took place as prescribed.  Most places consider this conclusive evidence of validity.

Holographic Wills 

I. Written in the handwriting of the testator.  Can be attested as well, but this will still be a holographic will. 

II. In many states an unattested holographic will can be valid, CA allows this.

III. In order to allow, however, it used to be that the whole document must be in the handwriting of the testator, modern approach is that the who and the what or material terms must be handwritten. 

IV. Now most say you can look to typed stuff to get the general intent of the will.

V. CA says if you have typed stuff in a will form, can get the general intent.

VI. No material provisions now in the holographic can be typed or the entirety of the will is invalidated.
VII. Argument in favor is that the document, being handwritten makes it harder to forge.
VIII. Against is not enough ceremonial function here, especially no witnesses are required.  Also, much more casual, then courts must decide what is meant as a will and what is just a letter or something.  Goes back to intent

IX. Hypothetical - Esther smith writes on an index card in her handwriting leaves to stepdaughter and stepson, then signs.

A. She gave card to attorney  saying that is how she wants her estate to be distributed

B. Then she dies, no real testamentary intent, because she really didn't intend the index card to be her will.

Integration, Republication by Codicil, Incorporation by reference, accts of independent significance

I. Simon v. Grayson - will describes letter supplement

A. Letter and will have different dates, letter not executed with formalities, Court allows letter as part of will.

B. Rule is document must be in existence when will made and it must be clearly identified in the will.

C. Traditional Doctrine -

1. document incorporated has to have been in existence at the execution of the will

2. will must sufficiently identify the document to be incorporated

3. Will must manifest intent to incorporate.

4. In some jurisdictions you must also mention that the document is in existence at the time.
D. Codicil - type of will that requires the same formalities and legal references.  It supplements an earlier will, but does not wholly revoke a previous will.
1. Considered a re-execution or republication of the will.

E. Republication by codicil - says when a testator executes a codicil, we can treat the date of the will as being the date of the codicil.  Reasoning is testator likely reviewed will and not totally replacing but rather confirming.

F. Two requirements for this doctrine

1. Only apply in a case in which there is a prior validly executed will, if the document is not executed correctly then we should not use the doctrine.  The reasoning is that a codicil by definition implies original validly executed will.

2. Only apply if by doing so we will give effect to the testator's intent, or we don't apply if by applying we will frustrate testator's intent.

G. So, new codicil re-executes will, and then letter is sin existence and works.  So, doctrine used to put willed ate where it works better.

H. Prong Two:  sufficient identification

1. No other letter found, this one by testator, in same box, conforms other than the date.

I. Prong Three - intent, goes hand and hand with second prong, and asks if we are sure enough to fudge this.

J. Court applies harmless error or substantial compliance without saying so. So, really harmless error being applied before widely accepted.

II. Hypo - client asking to drop will, she says she wants to give stuff in her house to people who like it, she wants to leave from time to time without going to the trouble of re-executing her will

A. Perhaps say in will that you are leaving a separate list, in the case she said in accordance with notebook that she was to leave with her executor.

B. Trouble is that the document is not in existence at the time of the will, so you cannot get around this.
C. You cannot use the traditional incorporation doctrines here because the lack of present existence.  So, just not applicable.

D. One way to this is that you can create a precatory trust, saying I leave all of my stuff to a trustee to distribute in accordance with a memorandum that will express my intentions.  Problem is that this is not a real trust, because property just belongs to trustee, and he is not required to distribute at all.

III. UPC drafters kept in mind to change doctrines.

A. 2-510 - traditional common law rule for incorporation by reference, has the three prong requirement from before

B. 2-513 - written to help people who did not want to change a will every time they changed their mind about who gets what.  Really a different rule for incorporation by reference

1. big thing is this document does not have to be in existence at the time of the execution of the will

2. Also, the document can be amended after execution

3. Two additional requirements

a) Document in question must be signed

b) Limits type of property to be passed on in this way, cannot use for real property or intangibles, so only applies to personal and tangible property, expressly excludes money.

4. designed for people to not have to re-execute with mind changes

5. Thinking behind is that while we lose something, the property is not necessarily worth as much.

IV. Could Harmless Error work for Grayson?

A. If we can show by clear and convincing evidence that it was intent of testator to be the will, then okay.

V. Doctrine of Integration

A. Tells us what is part of the will

B. In order for document to be integrated into the will two requirements

1. document present at execution

2. Testator intended document to be part of the will.

C. Always a question of what intended.  Staple, page #, and perhaps initial each page.

VI. Acts of Independent Significance

A. Idea is that the who or the what can be supplied by events outside the will as long as those events have some significance apart from applying that information.

B. Some event outside of will tells us who gets what, as long as important outside of telling us that.
C. Ex. - I leave stock to those people listed on the envelope in which the stock may be found on my desk
1. will not work under this act

2. names on envelope have no relevance apart from the will

D. Ex. - I leave one hundred shares of IBM stock to the oldest of my sisters alive at my death.

1. will not work under this act

2. Sisters will not die to affect the will.

E. Checked out the RST 3rd for this 281
F. Theory behind doctrine from examples, formalities desired for wills are effectuated through the second and not the first.  So, to allow the formalities to serve the function they are meant to only work in the second example.

G. Ex - to my employees at my death 1k each, this is okay because they will be employees at your death regardless of the money left in the will

H. Ex - to my sister the books listed in the card catalogue in my study, act of independent significance.  There because system keeps track of my books.

I. Ex - to my sister the contents of my desk drawer, works because independent is the stuff I keep in my desk drawer.  Cases would say this is okay, but somewhat fishy.

J. Ex - In '94 will devises residue to any charitable trust established by the last will of my brother.  '96 brother's will executed establishing a charitable trust.  '97 brother dies, '00 sister dies.

1. Is trust entitled to sister's property?

2. Independent significance, yes, a will other than testator's will is itself an act of independent significance.  Only works where not testator's will

3. Most cases say cannot apply incorporation by reference

a) First will not in existence

b) Also document not sufficiently identified to be incorporated.  Basically not a particular document identified, so does not work.

VII. Joint Representation in Estate Planning

A. Nothing inherently wrong as a general rule in representing both.

B. The following may make this a bad idea:

1. Conflict - if you explain conflict and get permission, then it is okay to proceed.

2. Certain conflicts where even if you explain and get permission it is not okay

a) Disagreement over some disposition, okay

b) If you have someone waive their elective share, then you should not represent them.  Your representation of both makes the waiver less enforceable, therefore malpractice.

Revocation

I. Three ways to revoke

A. By subsequent instrument, later will, must be executed with all will formalities.  Two ways

1. expressly

2. impliedly

B. by a physical act - like canceling, obliterating, burning, destroying

C. By operation of law.  When you do certain things, sometimes law will automatically revoke - married, divorced, have a kid

II. UPC 2-507 - typical revocation statute

III. Intent and physical act must coincide
IV. A person other than testator may revoke will of testator if at the will of the testator, at their direction, and in their presence.

V. Revocation by subsequent will

A. Assume Will 1 followed Will 2; did Will 2 revoke will 1?

1. if will 2 says it does, then it does - express revocation

2. Implied revocation:  revokes a will if testator intended it.

B. Gilbert - subsequent wills only revoke old wills to the extent of inconsistency - this is what testator intended.

1. a few new provisions put on a business card - essentially a holographic will  

2. Court said a codicil, because it doe not revoke the entire will (partially supplants/modifies the earlier will) - applies only to the money in the safe. 

3. Codicil because later will does not make a complete disposition of the entirety of the testator's estate

C. Note:  a second will that makes a complete disposition brings up a rebuttable presumption that the testator intended to fully revoke the earlier will.

VI. Revocation by physical act

A. Note:  we allow revocation by a physical act because it furthers testamentary intent - carries out intent of the testator in more cases than not. 

B. Kronauge - testator wrote in margins of fully executed will about a revocation.  

1. Majority rule - the writing attempting to cancel the will, make of cancellation, whether in the form of written words or an X across the will, but must touch the words of the will

a) Touching the words of the will doe snot apply for the other physical acts

b) Reasons for rule is drafters of modern UPC say there is not reason for this rule, UPC states:  mark of cancellation does not have to touch the words of the will.
c) Note:  if need not touch the will, is it okay to write the cancellation on another piece of paper?

(1) If UPC is a stupid rule, then why treat a separate piece of paper any different than words that don't touch the words of the will

(a) Concerns about fraud, easier to commit fraud on a separate piece of paper.

(b) Also testator will take the at more seriously if they have to mark on the will

(c) But also note UPC wouldn't allow cancellation on another piece of paper, but act would be given effect because if court is convinced by clear and convincing evidence that the testator wanted the cancellation words to be a will, then it will be given effect as a subsequent will
(d) UPC uses the harmless error approach.

2. Cancellation not signed by testator, in substantial compliance jurisdiction, would it be given effect?
a) Court is convinced that the testator intended to revoke the gift to devisee

b) Clear and convincing evidence that testator met the requirements

c) No attempt to sign or get a witness so not sufficiently well served in this case
VII. What about a will that cannot be found

A. Presumption that arises in most jurisdictions is that testator revoked the will.

B. If we find a will with an X on it, presumption is that the testator revoked the will. 

C. The presumptions in both depend on several factors

1. How secure was the will?  Did testator have complete control?  Weaker presumption if the will is kept in the drawer than if locked in a safe.  More likely that someone could throw it out or cancel it

2. Who else had access to the will and did they have motivation to destroy it?  Presumption weaker where first person into the house had a motivation to destroy the will.

D. Thus, you can probate a lost will, just need to be able to show its contents by clear and convincing evidence and have to overcome presumption that the will was revoked.

VIII. Revocation by physical act can be performed by a person other than the testator if done in the testator's conscious presence.

IX. We generally only impose constructive trusts where there is fraud, undue influence, wrongdoing, etc.   Generally, we do not correct for mistake when it comes to will

X. Estate of Tolin - not the current law, because it is bizarre in correcting the mistake.

A. Intent to revoke the will must coincide with the physical act done to revoke.

B. The physical act revoking cannot be done on a copy, but must be the original.

C. Note that a duplicate is one of the wills that was executed with all of the formalities at the same time, the duplicates are all signed individually, but a physical act on one of the duplicates is not enough to revoke.

D. Here Court says act insufficient to revoke the will, but court does the bizarre and imposes a constructive trust - a remedy where the court says even though you own the property, you must convey it to someone else.

E. Mistakes generally not remedied because it will open the doors for fraud.

XI. Estate of May - will cut out of a book and torn so portion of words are gone, will in testator's possession until death, so presumption that testator is the one who mutilated the will with the intent to revoke.

A. Thought is that if you have the will you will care for it, so you probably the one who mutilated it.

B. The presumption in this case is overcome by 2 pieces of evidence showing testator did not intend to revoke

1. 3 days prior to death he told people he had a will.

2. Res ipsa loquitur - papers are often written in notebooks and torn out.

XII. Hypothetical - testator leaves original will with attorney and leaves a duplicate with the principal beneficiary.  Later testator phones her attorney and tells the attorney that she would like to revoke the will.  Attorney tears into pieces

A. Upon testator's death, we find a letter from attorney saying "I ripped your will into 4 pieces as per your request, here are the pieces, and it is revoked" except that the pieces are not found.

B. AL S. Ct held will to be revoked
C. Problems:

1. will was not revoked because another person cannot revoke a will for the testator unless in the testator's conscious presence

2. Nevertheless since the will was not found, presumption arises that the will was revoked.  Also, there was nothing rebutting this presumption.

D. Most jurisdictions say if 1 duplicate is found but not the other, then presumption that it was revoked.

E. Spitko Notes:  never execute a duplicate will and never do this for your clients.

F. CA law § 6124 - presumption of revocation only arises if a duplicate will cannot be found either. 

XIII. Where there is revocation by a physical at, there must be intent to revoke at the time the physical act is done - must coincide.

A. Where testator gets pieces and throws them out, she likely no longer has intent to revoke at that time, when will ripped, it was not in testator's conscious presence.

B. Idea is that she could not have the intent to revoke since she thought it was already revoked by the time she got the pieces in the mail

XIV. Note:  Harmless error and substantial compliance doctrines do not apply to physical acts.

XV. Hypo - client calls you at a mountain retreat and she is in a place that does not allow holographic wills, also she is dying she wants to revoke her will

A. Can you burn it with intent to revoke?  Presumption of it being not intended.

B. Perhaps have her tear it because this way there is evidence she meant to revoke it.

1. maybe better that she tears it to have evidence

2. it may still be questioned if she tore it

3. she should probably put X across each page and sign, I want to revoke this will

4. Probably better to execute a new will instead of tearing the old

XVI. In every jurisdiction, you can execute a new will that revokes an earlier will, you can execute a new will that partially revokes, and you can revoke a will.

XVII. What about partial revocation by physical act?

A. CA and UPC both allow partial revocation by physical act

B. Not revoking the entire will, but trying to get rid of a specific part of it. 

C. Most will allow crossing out one, some jurisdictions will say never allowed to have a partial revocation by a physical act.  So either totally allowed or not allowed at all.

D. To allow seems to be to allow the testator freedom, argument to not allow this ever is that too great a chance of fraud.

E. Even if we allow a revocation by a physical act, it is still sort of executing a new will by trying to pass the same property differently under the will.

F. Example - residual to A, B, C and D, but if we cross out C, we not only revoke that gift, but also are increasing the gifts to others.

G. Theory to not allow this at all is to force you to execute a new will

H. Whole revocation goes to intestacy, so it is not really a probability.

I. Third approach - partial revocation by physical act is allowed only if the revoked gift will pass by intestacy.

J. Fourth approach - partial revocation by physical act is allowed only if the revoked gift will pass by intestacy, or pass to a residuary beneficiary.

1. the idea is that residuary gift is just a catch all net, so not as big a problem

2. So above example okay because it would pass under the residuary clause.

XVIII. By operation of law to revoke completely or partially

A. When you get divorced - any gift in the will to your now ex-spouse is revoked.  Back to testamentary intent, presumption still of no gift, and cannot be rebutted because it is a rule of law.  The only way to get around is if the will specifically says that the default is not to be applied specifically.  Time lapse irrelevant.  Generally doesn't matter if you list by name, or if you say "spouse".  These apply to wills and not will substitutes
1. movement in the US to change law of wills to will substitutes

2. UPC applies to wills and will subs as well. 

3. Even where ERISA that applies to retirement plans applies under federal preemption regardless.

4. UPC not widely adopted, and it also revokes gifts to those that are related to you only through your ex-spouse the same as to your ex-spouse.  Again goes to intent, so presumption by the UPC is really correct in most instances.

B. Marriage - one sort of statute revokes the entire will when you get married, but this is rare.  Most common is a statute that revokes the part of pre-marital will that would go to spouse if you died intestate.  So, abates all of will to assure new spouse gets their share.

C. IF you have a child - variation here is as to what the child takes.  

D. Divorce is most streamlined of these followed by marriage, then children which is widely different.  

E. The idea of all of these is to carry out intent of the decedent; they are intent-effectuating doctrines.

F. Estate of Spencer - marriage by operation of law revokes in this Jx, man left to wife before he married her.  Debate over if there is a provision for contingency.  
1. Court said bound by plain meaning of words unless this creates an absurd result.

2. Intended to promote intent of decedent and protect the spouse of the decedent.  Policy is to protect spouse from unintentional disinheritance.  

3. Here seems against intent, but perhaps a feeling of UI also here the law has changed since, so court not as worried.

Revival

I. Hypo - assume Will 1 and then later Will 2 which revokes Will 1.  Later testator revokes Will 2, so does revocation review Will 1?

A. Three approaches:

1. Small minority of states say Will 1 never really revoked because Will 2 will only be affective when the testator dies, so Will 2's revocation automatically revives Will 1.  So, Will 2 only covered Will 1 and Will 1 never really revoked, because Will 2 never became effective.
2. Will 1 is not ever revived unless later re-executed by all the formalities necessary to execute a will.

3. Most widely followed approach is that when Will 2 revoked, the Will 1 is revived if the testator so intended, so if we can show he intended Will 1's revival, then it will be.  In CA, there is a simple presumption against revival, but we can overcome.  UPC has a more complicated scheme for finding the intent

a) UPC rules for seeing intent, 2-509, and three presumptions applicable.

(1) If a subsequent will that wholly revokes previous is revoked by physical act, the presumption is that the previous will remains revoked, key word is "wholly"

(2) If Will 1, then Will 2 partially revokes, then Will 2 revoked by physical act, then presumption that Will 1 is revived.

(3) If a subsequent will that partially or wholly revokes the previous will is later revoked by a subsequent writing, the later writing must say the earlier will is revived in order to presume that it is otherwise not so much.  So, UPC says that it is not revived unless Will 3 says it is, so this is a rule of law and not a presumption that is the way it is.

b) So, what are the reasons behind these presumptions?
(1) Presumption 1 - theory is that full revocation makes testator think that Will 1 has no effect, so in more cases than not the testator executing this means he has wholly forgotten about Will 1

(2) Presumption 2 - theory is that testator understood at execution of Will 2 that Will 1 is still relevant, and not totally thrown out.  So can presume that in more cases than not he intended to bring back one.
(3) Presumption 3 - thinking is if he intended for Will 1 to be revived than he would have said so in Will 3, so such an extreme thing that he would do Will 3, and expect that Will 1 would be mentioned there.  Not rebuttable.

II. Hypo - person dies in 2000 leaving three documents.

A. All to A in 1995, All to B 1996, Revoke Will 2 in 1999, so who takes the testator's property?

B. Passes by intestacy, because Will 2 inconsistent with Will 1, so revokes Will 1, then Will 3 explicitly revokes Will 2. 

C. Remember it depends on jurisdiction too though, so go through the three approaches.  Only one that follows third presumption of the UPC then the answer in B is absolutely correct.

III. Estate of Boysen - two wills, issue if revocation of Will 2 revived Will 1.  
A. Testator said that he intended to revoke Will 2, but reinstate Will 1

B. Several things suggest intent to revive old will.

C. Court looks at circumstances. 

D. Possible evidence that he did not know contents of Will 1, but thought he was exactly replicating in Will 2.  Second kept in case first lost, so he did not want to die intestate.

IV. Dependant Relative Revocation

A. Legal fiction which is applied to correct for mistake.

B. Idea is when you have a revocation premised on mistake of law or fact, we will undo that revocation if we think that is what the testator intended.

1. Must claim that if the testator knew of the mistake, he would not want the revocation to be effective, and then the revocation is not effective.  Hard to use because of this and difficulty in proving.
2. Usually mistake is that the old will is revived, or that new will is effective.  Mistake of fact is usually about the death of a beneficiary.

C. Doctrine of second best really. 

D. Intent effectuating.  Theory behind DRR is that the intent is missing in these cases, so this is second best.  So, basically say that he didn't revoke it, because the intent to revoke was based on mistake.
E. Automatic revival laws may mean we don't need this.
F. For revocation you need either subsequent instrument or act to revoke with the intent to revoke needed in both.  

G. FI he would not want the old to come back, then we do not apply DRR.

H. Measuring what intent is closer to what he wanted intestacy or old will.

I. Must look at instruments and intestacy to see which will effectuate intent. 

J. Callahan - five wills, mistake of law as to revival, so ask if Will 2 preferred to intestacy.  Her preference is Will 2 here clearly, Court notes from circumstances.
K. What if liberal revival laws, and then harmless error laws, would DRR be obsolete?

1. testator would get first choice, then no need to do DRR

2. A category of cases that would not be affected by either of these, those with respect to mistake of fact.  What if I revoke because I think beneficiary is dead, but in fact he is not.

L. Patten - again ask if questioned will or intestacy is closer.  Say she messed up, so we will give her second best.
M. Example 1 - 1000 to CB types as part of a will, find will with 1k crossed out and handwritten addition of 1500 which is signed and dated by testator.

1. In jurisdiction that recognizes holographic recognizes partial revocation by physical act, does not have doctrine of DRR

2. Possible valid will by codicil to the duly attested and executed will.  No, here not a valid holographic codicil in any jurisdiction because the material provisions must all be in handwriting, here does not say to whom.  So, not valid as holographic, because to whom is not handwritten. 

3. What if no partial revocation by physical act?  Then it is all meaningless and original typed is given effect.

4. Does DRR apply? If jurisdiction recognizes yes, because he will not get 1500, and if completely invalid gets nothing, so give him 1k because closer to first choice of 1k.

5. What if when he crosses out 1k, he writes 500, so not valid holographic codicil, so do we apply DRR, answer is it depends on what presumptions the court would like to apply.  

6. Remember you can always bring in extrinsic evidence to show intent.

N. Ex 2 - executed typed will, 5k devise to John Boone, the testator crosses out John and writes Nancy.  The who is there, but Nancy gets nothing as a valid holographic codicil because no what

O. Now, ask if allows partial revocation by physical act, if no, then John just gets it, if does allow partial revocation by physical act, then ask if DRR applies.  Extrinsic evidence applies in all these cases.

P. Schneider - Court follows DRR about alterations, and says that will get them closer to testator's intent.  Point of the case is that DRR could be applied to each individual gift, or not to one or one other.  

Q. Revocation based on mistake of fact, this is what the law is not what the RST says it is, so RST not really accepted. 

1. For DRR to apply you need either alternate disposition of plan that fails or you need a mistake of fact that meets two requirements.

2. Must be a fact that is not within the peculiar knowledge of the testator, so really it must be an objective fact.

a) Believing someone is dead, and then they show up in court at contest.

b) Possibly say already paid money, and Amy can prove not true

c) Objectively verifiable, so don't allow dangerous extrinsic evidence. 

Intestacy

I. Introduction

A. Some general patterns across states

B. Three schemes for representation

1. classic per stirpes

2. modern per stirpes

3. per capita at each generation

C. two schemes for collateral taking

1. parentellic

2. degree of kinship or degree of relationship

D. UPC - don't focus on details, but theories behind the statutes.  13 typical decedents it promotes.
E. Government drafted default estate plan, what happens when you have no will.
F. Goals

1. give effect to intent of decedent

2. protect family of decedent

3. Protect dependants and partners.

G. Principle goal is to promote intent of decedent.

H. General schemes provide some to spouse and close blood relations, which is assumed as what typical would want.

II. General schemes across states

A. In all states for personal property, decedent's domicile is what the law that governs is, for real property we look to the state where the land is located to decide which law governs.

B. Everywhere spouse is a favored entity under intestacy; spouses now include civil unions, partnerships, and beneficiaries.

C. Everywhere, if there are children of the deceased then they will take over anyone else except spouse, then they will take all of the remainder at that point.  This is because it seems better to give to kids then pass up to kids.

D. Relatives by affinity never take, so in-laws cannot take.  CA is sole exception, where step-child can take an intestate share under narrow circumstances - must show that the relationship with intestate and child began during minority of the child, and there is clear and convincing evidence that the intestate would have adopted the child but for legal impediment.  Legal impediment is non-custodial will not consent to adoption.  When kid 18 he can consent to own adoption

III. UPC and its provisions - only worry about theories.

A. If no kids, no parents, spouse takes all

B. If D leaves spouse and kids, and all children joint or mutual, then the spouse takes everything.  More typical outside of UPC is for spouse and kids to share. 

C. Policy:  if kids are minors, then the spouse will have to take care of them, so intent of intestate to keep kids from being wards of the state, if not minors, then kids will likely be able to take care of themselves, and spouse will likely need extra care.  Also, a delay in inheritance more for the kids if the spouse dies then, surviving spouse is conduit for the children.

D. When D had non-mutual children, regardless if there were mutual children, the surviving spouse gets even less.  Policy is that those kids need to be taken care of, and that the surviving spouse will likely not take care of non-related children.  So, conduit theory will not work.
E. When spouse takes portion of estate and shares with someone else, that will either be kids of D, or parents of D.  IF D left no kinds, but spouse and parents, parents get a share.  When spouse shares they get certain lump sum, plus a percentage of what's left over.  Policy is that small estates assure spouse gets all still, and most intestate estates are small.  In most of these surviving spouse gets everything anyway.

F. The way the statute is written is that of the stuff that does not go to surviving spouse, then if there are kids, they take everything.  If there are no children, the surviving parents take everything.  If no children and no parents, then to the descendants of D's parents so really to siblings of D, and the descendants of those siblings.  If no children, no parents, no descendant's of parents, then to descendants of grandparents. 

G. Remember though that the only people the spouse will ever share with is the parents and the kids.

H. State gets if go all the way through the grandparent's descendants and still no one, this is novel, because most states will go a lot further.  The UPC did this because it would be reared that would want property to go to the state.  Concern is that people who made mistake in making will, and then the further away relatives who do not know D will have standing to challenge your will.  Because all those who can take under intestacy will be able to challenge the will.  So, we are promoting the intent of those who did make a will, and we want to cutoff those who can challenge and probably get a settlement.

IV. All patterns must be considered as to you must survive the decedent to get your share, so question is what do we do with the share.  This is where representation schemes come is, others can represent the deceased.
A. First universal thing to remember is that in order to standing the shoes of another person and take by representation, that person must be dead.  Is this fair because people related equally will not always take.  Could be fair based on conduit theory, so those not taking because parents alive the they will benefit or take from them eventually.  So, shares to parts of family

B. If predeceased has no issue at the time of death of the descendant then we treat predeceasing descendant as not existing.

C. Three schemes for representation.

V. Classic per stirpes - barely followed anywhere, division into shares begins at the generation level immediately below the decedent.

A. Shares go to two categories of people, living people and dead people with living descendants.

B. Representatives take the share that their predeceased ancestor would have taken had she survived.

PER STIRPES CLASSIC 
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C. Underlined are alive.

D. GC3 = 1/2, GC1 and GC2 each get 1/4

VI. Modern Per Stirpes, or Per capita with representation - followed in vast majority, and in CA

A. Identical to classic per stirpes except we begin diving into shares at the first generation where there is a living descendant.

PER STIRPES MODERN (also known as per capita with representation)

ILLUSTRATION 2:
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B. GC1, GC2, GC3 each get 1/3

ILLUSTRATION 3:

                                                                       D




C1



C2



C3


C1


         C2



C3


         GC1         
     GC2



                      GC3


X1
X2

        X3




X4
X5
X6

C. GC2 gets 1/3; X1 and X2 get 1/6 each, X3 gets nothing, X4, X5, X6 all get 1/9.
VII. Per capita at each generation

A. Remember those who take here take same portion as others equally related to the descendant take equal shares.

B. Also, remember initial division is at first generation where someone is alive.  So divide among living and dead with living descendants.  The people alive who get share take their share, those deceased who would take, and then we take back, repool, and start again. 

C. In theory we can do this 11 times.

PER CAPITA AT EACH GENERATION

ILLUSTRATION 4:
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D. C2 gets 1/3, GC1, GC2, and GC3 all take 2/9 because all grandkids related equally so all take equal shares.
VIII. Definitions - "Line" an ancestor and all the descendants of that ancestor minus the lower line. 

A. First line:  your parents and the descendants of your parents minus yourself and your descendants.
B. Second line:  your grandparents and all their descendants minus anyone in the second line.

C. Third Line:  your great grandparents and all their descendants, minus anyone in the second and first lines.

D. Note:  Parantella is the same thing as a line, except that in parantellas, the decedent and his descendants are considered in the first parentella, therefore the number of a parental will always be one higher that the number of the corresponding line - 9th line = 10th parantella, 1st line = 2nd parantella, so same just different numbering system.  
1. Always exclude any relative included in a lower line or parantella form a current line or parantella.

IX. Parentellic - give preference to the nearest relative or their issue.  To grandparents and their descendants (second line, third parentella) or if none, to great - grandparents and descendants (3rd line, 4th parentella), or if none to great, great grandparents and descendants (4th line, 5th parentella) till an heir is found.
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A. Decedent and Jr. are first parentella, but not first line.  
B. Mother and descendants are first line and 2nd parentella, minus decedent and Jr. 

C. Grandmother and descendants minus anyone in 1st line (second and first parentella) are in the 2nd line (3rd parentella) - GM, uncle and cousin.  
D. Pantellic system:  look for the people alive in the lowest line

1. A representation system - people can take by standing in the shoes of their ancestor.
2. If a number of people are alive in that line, whether they take or not depends on whether they have a living ancestor in the line. 

3. In the above N3 takes because he is in first line and is the only one alive in the first line. 

4. If N3 were not alive, then U would take all, because C cannot take by representation where U is still alive. 

5. If B were alive, there would be two people alive in the first line, N3 would take in place of S and B would take the other half.  

6. IF both B and N1 alive, only B would take because N1 cannot represent where B is alive. 

7. IF B, N2 and N3 were alive, B gets 1/2 and N2 and N3 each get 1/4

E. Every jurisdiction begins with a parantellic system (if there are children alive, they take, if not go to second parantella:  parents and their descendants.  After going through 2 parantellas, some jurisdiction switch over to the degree of kinship system, jurisdiction split there. 

X. Degree of Kinship/Degree of relationship system - we assign every blood relation a number and the person with the lowest number wins.
A. In order to give people numbers, we take the decedent and find the first ancestor between decedent and the person we are numbering.  Count up form the decedent to the common ancestor and keep that number.  Once we get up to the common ancestor, we count down to the decedent and get another number.  Combine two numbers and that is the individual's number

B. If multiple people have the same number, two ways property is split - Jx split

1. all with the same number spit evenly

2. People in the lowest line with the lowest number get the property and split evenly.
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C. GN is in the first line, C is in the 2nd line.  Under parantellic system, GN wins.  If we apply the degree of kinship system (note for illustrative purposes only, no state would apply the degree of relationship system if there is someone alive in the first line).

D. GN is related in the 4th degree - found by counting from decedent up to M, then down from M to GN for a total of 4.

E. C is related in the 4th degree too - count up to GM from decedent, then down from GM to C, for a total of 4.

F. Thus, both GN and C are related in the 4th degree.
XI. Hypothetical 
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Grandchild of Cousin "B"

A. Under Parantellic System, no one in 1st line, B is in the second line, thus B takes all.  A is in 3rd line, so B takes over A
B. Degree of Kinship:  For A - 5th degree.  B - 6th degree, thus here A wins over B

XII. People Related to you by half-blood

A. If father has 3 children, you sibling with your mother, and a half-sibling that is a child of your father and another woman.  Assume you die with no spouse, no children, who takes?

1. You have first line collateral of the full blood A, and first line collateral of the half blood B.

2. Most jurisdictions:  A and B will split equally

3. Some jurisdictions:  relative of half-blood takes 1/2 of what the full-blooded relative takes

4. Some jurisdictions:  if there is a full blooded relative, then half-blooded relative takes nothing. 

XIII. Simultaneous Death

A. In order to take anything by intestacy, you must survive the decedent.  Under common law, it used to be you had to survive by an instant, not clear that this is the case now.

B. Problems with this scheme:

1. Encourages people to litigate, great incentive to argue about who died first, not a very wise use of judicial resources, particularly where evidence is lacking.

2. suppose husband and wife die, each die intestate and leave surviving sibling (no children, no parents)

a) Husband's brother is his heir if wife did not survive the husband - brother takes all, otherwise the wife is the husband's heir.

b) Wife's sister is her heir if husband did not survive wife, sister takes all, and otherwise the husband is the wife's heir.

c) Problem is that it goes against what the common decedent's intent would be - wife would probably want it to go to her sister rather than her brother-in-law

C. Uniform Simultaneous Death Act - if insufficient evidence that one spouse survived the other, then we treat the wife as though she survived the husband for purposes of distributing his estate and treat the husband as though he survived the wife for purposes of distributing her estate - thus wife's share goes to her sister and husband's goes to his brother.  
1. This does not help with discouraging litigation enough.

2. revised USDA/UPC:  must survive by 120 hours or 5 days or else we will treat the people as having survived each other - applies to wills and will subs. 

a) Helpful because it cuts down on the number of cases that need to be litigation

D. Also note that one is free to put provisions about what to do in simultaneous death situations right in their wills.

E. CA simultaneous Death Act:  must show clear and convincing evidence that one survived by an instant.

XIV. Minors and Inheritance by intestacy or will

A. IF a person is under 18, they cannot get the property free of either a guardianship of the property, custodianship, or trust.

B. IF you don't take steps to avoid a guardianship, that is the default.

C. Guardianships - not desirable because guardian doesn't have the ability to manage, buy, or sell the property without a court order, so higher cost, they cannot invade the principal for benefit of the child without a court order, child must get the property at 18.

D. Custodianship/Trust:  custodian can manage the property, has discretion to invade the corpus for the benefit of the child, child must get the property at 21 in a custodianship, custodianship easier to set up than a trust.  Can say "to my child under the uniform gift to minors act" and it will create custodianship.

E. Trust v. Custodianship:  Trust - trustee can have discretion to decide when child gets the property, or you can specify it - most flexible.

Disclaimer

I. Basically you say you don't want it, then you are treated as if you died before the testator

II. Why?  Three reasons

A. When you don't want creditor to touch something important to you.

B. Estate tax avoided.  May be to avoid when you die.  You get to pass a certain amount when you die without tax, so disclaim is not a worry.

C. Disclaim to remain eligible for public assistance.  So, determined based on wealth.  Still credited for part of property you disclaimed.  Thinking is limited funds for this, so if you can become self-sufficient, then you should not be able to disclaim for public assistance.

III. Problem - G with kids A and B, A has kids Y and X and B has kid Z.  

A. If A predeceased under modern per stirpes or per capita and B dies, then X, Y get 25%, then Z gets 1/2, but if otherwise, then XYZ will each get 1/3.
B. So, difference between XY getting 1/3 each or A getting 1/2.

C. IF you have property that will pass by representation, if disclaimed, then only the property of the disclaimer is affected, so that it prevents intentional manipulation, or prevents someone from being disadvantaged by disclaiming.

D. Hypo - to my daughter if she survives me, and to a charity if she does not.  The daughter disclaims, and the sister challenges the will.

1. Question is does the sister have standing to challenge the will, and assume sister was not a devisee under the previous will.

2. For no standing - under the will nothing to gain, but if successful on the challenge, she will get the property.

3. If will only gave to daughter, then sister would get via intestacy, so she should have standing if will invalid.

4. Court said no standing, because disclaimer only affects property distribution not who is an heir nor who has standing to challenge the will. 

IV. Advancements - applies to intestacy

A. A lifetime gift during property owner's lifetime has the effect of reducing intestacy shares.

B. Assume dad gave daughter money during life, so should she get any intestate share

C. General rule is if intestator intended it to be advancement, it is, but if he did not intend this, then it is not.

D. Presumption at common law was that a large lifetime gift to a child was intended to be advancement.

E. Now, presumption in most jurisdictions has switched to say that it is not really intended to be a gift.  Thinking is this is not what most intestates are thinking.

F. Other change is that a writing is now generally required for the gift to be an advancement.  Can either be testator writing at time he gave gift, or the person receiving writes down that they believe it is an advancement, which can happen at gift or subsequently

G. Three ways that it can be viewed generally.

H. UPC decided only advancement if in writing, and that this is the intention more often than not, and also they wanted to reduce the amount of litigation over the intent of the testator.

I. This writing does not have to be executed with the formalities of a will.   It does not have to be witnessed, nor necessarily signed.
1. Maybe because you are living with the consequences right now.

2. Maybe fraud concern is not as bad.  Kids or whoever as still getting stuff

3. person will be okay anyway if they already got a portion

4. Really looking at decedent's s conception of fairness as a main concern.

5. Accompanied by transfer of property so, generally less objectionable.

J. How do we calculate the effect of an advancement on the heirs intestacy shares

1. So, is this advancement first?  If no writing, may not be.  Ask if decedent intend it to be such.

2. If yes he did intent, then first we put advancements into the total intestate estate.

3. Next, divide equally among the heirs.  Utilizing the new figure as the amount in the intestate estate.

4. Then, we subtract out advancement form the share of the person who got the advancement.

5. Note if person would end up with negative number after subtracting, they do not have to give that amount back, we just disclude them and refigure the estate without the advancement with respect to the remaining children. 

K. Example - D dies with 3 children as sole intestate takers.  D leaves net estate of 60k.  While alive D gave A 10k boat.  D gave B a 5k car.  C received no large gift.  So, who takes what in intestacy?
1. First, were these advancements, if no advancements each take a third?
2. Then, use formula, A gets 15k, B gets 20k, and C gets 25k.

L. Value advancement at the time of the advancement, so no adjustment for inflation and such.

V. Negative wills

A. Generally if you want to disinherit someone who would be your heir, the only way to do this is to die with nothing that is intestate.

B. Even if your will says you don't want someone to take, then if there is still a piece that is intestate, that person may take.

C. UPC allows for negative will, executed with same formalities of will.  This document disinherits, then if some intestacy happens that person will not take.

VI. Unmarried Partners treatment under the law

A. General rule is that you have to be the legal spouse

B. Generally also, we do not inquire into the relationship, either they are married or they are not.

C. Thus law will not allow the soon to be divorced spouse to disinherit
D. Putative Spouse Doctrine - if you have a person who in good faith thinks she is marrying someone, but in fact the marriage is void because of a defect, usually he is already married.  Equitable doctrine that allows the court to give putative spouse a portion of the estate of putative spouse.

1. Putative is only exception to married or not, so Court can then divide property as it feels is appropriate, depending on circumstances.

2. Aside from this, you must be married to take a spousal share.  Exceptions are civil unions and domestic partnerships.

E. HI - reciprocal beneficiaries - get all of inheritance rights as legal spouse.  Must sign up, 18 unmarried, and unable legally to be married.

F. VT and CT give all of the same rights.  

G. CA domestic partnership exact same rights as to a spouse
H. ME gives intestacy rights to a surviving partner, but not the elective rights to spousal share.  Or admitted spouse doctrine.

I. CA has no elective share, but community property rights attach.  Generally a will can overcome it all.

J. All of these effect who has standing to challenge the will.  All the above are registration scheme.

K. NH has common law marriage for intestacy purposes only statute.  NH does not recognize common law marriage, 11 recognize.  But, if you lived with person for 3 years, and held yourself out ass married, then you will get an intestacy share.  Same sex partners cannot benefit from this, because you must be able to marry and two people of the same sex cannot marry here.

L. NJ has domestic partnership, but with not inheritance rights, still a registration scheme.

M. No state has a functional approach to say who is the partner.  Canada, Australia, etc. may use functional approach, so question is what the nature of the relationship must be to treat as spouse.

1. typical functional show share life in common

2. May require people to share a household for a certain amount of time.

3. Most statutes set out factors to look at. 

4. Disadvantage is opening door to litigation.  Downside of statutes is underinclusive.  But, may have wanted people to take property.

N. So, balancing between different goods and bads.

VII. CA is only state that allows stepchild relationship to allow taking a portion.
Post-execution events that can affect who gets under the will 
Generally

I. Idea is between time of execution and the death of the testator there are things that happen, either in the property or the recipients

II. Ademption, abatement, accession, lapse, anti-lapse, classification of devises now becomes important. 

III. Type of gifts - very important. 

A. Specific - disposition of a specific asset in the will, gift of a specific item or particular item that can be identified as part of the testator's estate.

B. General - gift of type or quantity of property that is payable out of general estate.  Typical is money.

C. Demonstrative - blend of specific and general, gift of a type or quantity, payable out of a particular asset, if that item is available to satisfy the gift, and if not out of the general assets of the estate.  100k payable out of the sale of my house.  The secondarily payable out of the general does not have to be said, but rather is assumed.

D. Residuary - whatever is left over from the general, specific, and demonstrative?  So, what is left after you pay all these others?  I. E. - the rest to Bob, or even everything to Bob. 

Ademption

I. Two types - by extinction or by satisfaction
II. Ademption by extinction

A. Nullification of a bequest of a specific property, because it is no longer in the estate at the death of the testator.  The something that was devised was no longer in the estate.

B. Applies only to specific gifts, general gift really applies abatement

C. Theories of ademption

1. Identity - if the specific devise is not in the estate of the testator at death, then it is adeemed. 

2. Intent - Look at intent of testator, which is very important, if testator intended to adeem the gift then it is, but where he did not intend and took no action to do this, so there is a good argument that he did not intend to be adeemed. 
3. Identity easier to apply because no need to look at intent. 

4. UPC adopts an intent theory, but this is not widely adopted, but the vast majority follow the identity theory, but some exceptions see below

a) Big question under UPC is if testator intended the gift to be adeemed.

b) Presumptions

(1) Person devised specific entitled to if found

(2) If not found in estate is entitled to replacement property

(3) Unless it can be shown that the testator intended to adeem the gift

(4) Mild presumption against ademption, so the person against gift will have burden to show intent to adeem.

(5) If no replacement property, then the person who was specific devisee is entitled to the value of the adeemed property at the time of the ademption, if it is shown that the testator did not intend to adeem the gift.

(6) Burden when no property is pro-ademption.

c) Replacement property must be similar in function to the property that was adeemed.

5. Principle criticism of the identity theory is that it frustrates the intent of the testator. 

D. Estate of Hume - specific bequest of house, but money traceable throughout. 

1. Court used identity so did not allow this. 
E. So, Courts have come up with certain exemptions in order to get around theory

1. re-classify gift as general through use of the will language when it allows

2. Change in form exception, where court says even though the particular items is not in the estate, it actually is there in another form.  Prototypical example is where one company buys out another company, so the shares are kept despite name change.

3. Apply time of death construction to the language in will.  Example - when testator devises "my house" and he had A when will was made, but B at death, then the devisee just gets house B

4. Host of exceptions where court feels sorry for devisee and the court knows testator would not want.

a) Foreclosure without balance paid.

b) Fire

5. Guardian exemption - where testator is now unable to make decisions - guardian disposes of something testator has devised.  Allow devisee to get any proceeds that are traceable and still in the estate.

a) CA says that the devisee is entitled to value when it was adeemed, and this will be taken out of the estate.

b) Concerned that this guardian is not effectuating the testator's intent, and fear that testator may not have had a way to fix.
F. Hypo - devise of snuff bottles, testator dies, but we have no idea what happened to these bottles, so what does Wendy get?

1. Identity theory - Wendy gets nothing

2. NO replacement property, so mild presumption of ademption here, but if we find things like stealing etc. then presumption may be rebutted. 

3. If presumption overcome - then she is intended to value of the items, which will likely need to be litigated, remember though it is value at time of ademption, so time it was stolen.

4. Ultimate issue is did testator intend ademption

a) Is there replacement first?

b) Yes, then presumption against ademption - devisee gets property

c) No, then presumption for ademption - if overcome devisee gets value at ademption. 

G. Two clear cases - first where property is stolen, so no ademption, then where property is given to another person during life of testator, so strong presumption of ademption.

H. Remember this is all default rules, so good drafting can likely overcome

III. Ademption by Satisfaction - just called satisfaction.

Accessions and Accretions

I. Need to distinguish pre-death and post-death interest/income

II. In general, devisee is not entitled to any income from the devise that comes in until the testator's death.

III. Watson - traditional approach and reasons to reject like UPC does, but most states don't follow.  If stock split, where value halves and you get double number, what happens?

A. Old rule - depends on whether gift was general or specific, if general, devisee does not receive extra stock, but if they say specific gift then you get the elevated number.
B. Court says general/specific is bad to apply here

C. Co, Court uses new rule saying that the devisee gets the elevated number of stocks, and go by intent to really give a certain share in the company, so we presume that they should get same percentage.

IV. Dividends - devisee not entitled, and with cash dividends the devisee not entitled.  Still pre-death and post-death because income after death you are really entitled.

Abatement

I. Reduction of a testamentary gift in order to pay some other gift that has some higher priority or obligation.
II. Creditors generally get paid first before others, so after you pay them, then you give everyone entitled to take less.

III. Testator is free to vary default rules.  Can change order of abatement.

IV. Typical order of abatement

A. Intestate used to satisfy first

B. Residuary property next

C. General gifts abate

D. Specific gifts abate

V. Idea is certain obligations must be paid, so goes by classes as to who takes a hit.

VI. Demonstrative gifts abate with the specific gifts to the extent that the asset from which they are to be satisfied from will satisfy the gift, (be available), and then anything coming out of a secondary source in this arena abates with the general gifts.

A. Example - 100k to be paid from the sale of my house, if sells for 500k, then the 100k is abated with specific, but if the house is not available yet, then the gift abates with the general gifts. 
B. If house sold for 35k, break gift into two gifts, a specific gift and a general gift.

1. Specific for amount that the asset can satisfy the gift.  So, the specific gift is now 35k.

2. And general for that beyond, so the rest 65k goes in with the general gifts.

VII. Gifts in a category abate pro rata, so you take a percentage of your class of gift commiserate with what you would have had without abatement.

VIII. Lot of variations to default order of abatement

A. CA prioritizes gifts to family within a class
B. Demonstrative gifts may be treated differently

C. Common variation is abating all gifts to non-relatives before relatives take a hit. 

D. Another variation is to always abate the wife last

E. Many say if elective share is causing the need for abatement, then all the gifts take a hit equally.

IX. Somewhat doesn't make sense to put residuary loss first, because some put residuary loss first, because some put residuary as spouse takes the rest, so they would take hit first, so thus why this doesn't not make sense.

Satisfaction

I. Abrogation of a testamentary gift because testator made an intervivos gift.
A. Key is intent of the testator, in general if testator intended a lifetime gift to be in satisfaction of the testamentary gift, it will be. 
B. About half of the states require a writing to show intent at the time of the gift, or writing by the person who got the gift acknowledging, and this can be at any time.

C. You might see that this only applies to general gifts, but this is not technically accurate, it can be in regards to a specific gift.

D. Can have this even though a lifetime gift is of a different nature, so long as writing notes this.

Lapse and Anti-lapse

I. Common law doctrine that said that if you did not survive the testator, your gift would lapse meaning that it would fail.  Remember that you have to survive to take by intestate. 

II. Mix when it comes to a will substitute, but most of these will provide that they will not be disbursed if you do not survive.  No requirement that you survive in order to take a future interest.

III. Trust may be written that your interest is deafeasable.

IV. What happens if your gift lapses?  Depends on classification of gift.

A. Basic common law rules, which again are default rules, say if you have specific, general or demonstrative, that lapses, the residuary taker takes the gift.

B. Residuary gift that lapses will generally pass by intestacy under common law, and this holds even if there are multiple residuary takers. 

1. Because of no residue of a residue rule that existed at common law.

2. This has been abolished in most states.

Class Gifts

I. Can be all of the categories that we have already studied.

II. General rule is that membership among the takers must be able to fluctuate, because of lifetime events.

III. So, look for general class labels, with no specific identification, but generally a court will go beyond these presumptions if they think that they will give effect to the testator's intentions
IV. Common law when a class gift lapses, it goes to the other members of the class.

V. Testator can vary any of this.

Anti-lapse statutes

I. Mis-named in that they do not prevent lapse at all.

II. Gift still fails, but the common law result of what happens to a lapsed gift will be changed. 

III. Default rules also that can be changed by the testator, the idea is to promote the intent of the testator.  Idea is testator would rather have what happens under anti-lapse than under the common law

IV. Will not apply unless two prerequisites are met.

A. Every statute will prescribe a necessary relationship between testator and predeceasing devisee.

B. Who are the substitute takers under the statute, and are there takers.  Almost all say that they are the issue of the predeceasing beneficiary.  Issue meaning living descendants and they take person's share.  Some statutes say that the estate of the predeceasing is the substitute takers.  If no substitute takers, the anti-lapse statute will not apply. 

C. Default and don't apply if you put something else in the will. 

V. Griffen - will said "to Willa and her heirs forever", question is if testator specifically anticipated that a person may predecease.

A. Court said to her heirs forever was a term of art, and not meant to be a substitute gift, but the court found that this was a substitute gift, and it did so to effectuate testator's intent.

VI. Most Anti-lapse statutes do not include the relationship of spouse.  Purpose is to promote intent of testator.

A. CA statute says blood relations of the testator and the blood relatives of spouse as to who recipients are.  

B. Spouse usually not included.

VII. Hypo - 1/4 of estate to charity, 3/4 to wife, he has 3 kids not mentioned in the will.  Wife predeceases him.  Two kids survive him.  Who gets

A. Wife's gift lapses because predeceases, spouses not usually covered under anti-lapse, but may be.  If it doesn't apply, common law result happens

B. Thus, the portion of estate passed to her will now pass by intestacy, except in most jurisdictions today.  Because this is generally considered a residuary gift, because it covers what is left over.  So, residuary will pass by intestacy under common law because of no residue of residuary.  Most jurisdictions today, though, would give the wife’s share to the charity, because they are the other residuary.  So, they will take the entire estate.

C. What you need to know is what relationship is in the anti-lapse statute, and who would be substitute under the statute.  Then, you need to know what the rule is in the jurisdiction as to no residuary rules.

VIII. Detzel – question if testator wanted to change the default rules under the statute.  Words interpreted to not constitute a waiver of anti-lapse.  The rule established here is under the UPC, which is very uncommon today.  CA and most jurisdictions will hold that if the person does not survive the gift is just forgotten about.

IX. Remember

A. The biggest question to ask is again what required relationship is, and who is substitute taker.

B. This will vary but remember two questions.

Will substitutes
Introduction
I. 3rd way to pass property at death.
II. One of the most important and arguably the most useful is the revocable trust.

III. Why would we want to use a revocable trust as an alternative to a will in order to pass your property?
A. Really saves time

B. Saves money, not tax but other probate fees

C. Inter vivos trust avoids probate, because the trustee holds legal title, but if you are trustee and you die, then you are not the equitable title holder, so you just appoint a new trustee.

IV. Preference for inter vivos trust rather than testamentary trust.

V. What is a will substitute?

A. A transfer made during life that has the effect of passing property at death.

B. Given that it passes property at death, there is some concern that the court will see it as testamentary, and then disqualify as invalid because it does not comport with will requirements.

C. Pretty much anywhere now, will substitutes are valid because they are inter vivos, so it is the present transfer of an interest test

1. Even though the transfer is a will in substance, if it presently transfers any interest in property even a future right, this will make it valid even if it does not comply with will formalities.
2. Idea is even if it is a will in substance, if the Court can find that a present interest was transferred even if not possessory, then the Court will find that the rules for wills will not apply.

3. A legal fiction, because they are really testamentary in nature, because the take effect at death.

D. Trust where settler is life beneficiary, the settler has really passed an equitable remainder, so a future right that is presently transferred

E. If insurance policy, then there is a contract right that has moved between 

VI. Perfect vs. Imperfect

A. Revocable Trust – perfect substitute
B. Life insurance – perfect substitute

C. Retirement Accounts – perfect substitute. 

D. Joint tenancies – impure, imperfect will substitute.

E. What is difference here between perfect and imperfect? 

F. Perfect – during life, the person creating keeps full interest.  What a person has under this is really expectancy and so they currently have nothing.  It may never materialize.

G. Imperfect – an interest is transferred immediately, and you have no more control over that amount.  You lose all ownership of the other half of a joint tenancy, and that person can completely do what they want.

VII. Brief trust overview

A. A trust is a fiduciary relationship with respect to property

B. Divided legal and equitable ownership of the property, so we separate management of the property from the enjoyment of the property.

C. In order to create one you need

1. Intent to create a trust – no need to use the word trust, but must describe the fiduciary relationship with respect to property.

2. Trust property – you cannot create a trust today for the property you will get tomorrow, which explains why you may still want to have a will to catch all.  UTATA exception to above rule it seems, but not really.

3. Beneficiary

4. Trustee – Court may name one for you.

D. Note that you don’t need a writing, signature, or witnesses.  So, the four things listed above are all that is required.

E. Having said this, note most trusts have to be in writing, but some have to be signed, witnessed and in writing.

F. If you create a testamentary trust, then you may have to comply with will formalities. 

G. Very few states that require trusts to be in writing totally.

H. Also, if property that is real, then you will need writing under the Statute of Frauds.

I. Deed of Trust – owner of property creates a trust and names someone else a trustee, here need writing under law of property to transfer

J. Declaration of trust – when you make a trust and name yourself the trustee.

K. In most jurisdictions, a trust is presumptively irrevocable.  So, if silent if cannot be revoked.

L. CA and UTC reverse this presumption, saying that a trust is presumptively revocable and if it does not say anything it is revocable presumptively.

M. UTC is only 5 years old, unlike probate code that is very old.

N. UTC is often the same as CA law.  It has been adopted in 15 states, and seems to be moving towards being the law in most states.

O. Capacity needed to create, just like a will you need capacity to form the intent.  

1. If irrevocable, then the same as you need to make a lifetime gift.

2. If revocable same as to make a will.

VIII. Revoking or Amending any of these

A. Issue is if you can change beneficiary of your will substitute in you will.

1. Basic answer is no, life insurance and joint tenancy no way

2. With respect to most, you cannot change beneficiary in will, in part because of th4 way that we see certain substitutes.

B. In general you can change if during life for the revocable.

Pour-Over Wills

I. When a will pours over into a revocable inter vivos trust, it makes distribution of property easier for settler.

II. First, you must set up an inter vivos trust, then execute a will, then devise property in the will to the trustee, as trustee.  Then, they will distribute this according to your trust terms.

III. Is this valid, today there is a UTATA effective in all states.  It validates these pour-over wills, so they are now held as valid in all 50 states, because the statute has been accepted in all states.

IV. Two theories that could be used prior to statutory validation to allow:  incorporation by reference, and acts of independent significance.

A. Could validate pour over will, but had certain limitations.

B. Three elements of adoption by reference:  in existence, will must clearly identify, and will had to manifest sufficiently intent to incorporate that document.  This doctrine used all the time to give effect to documents not executed with the formalities required for a will.

C. Limitation on adoption by reference in that the inter vivos trust document had to be in existence at the execution of a will.

D. For independent significance, you need to find an act that has significance outside of will in order to have it be enacted.

1. Trust governs the distribution of your property during you life so it has indolence outside of your life.

2. The trust sets up the rules for the use of property for you and after you death.  So, the trust has an independent significance for property put into it at death.

E. Problem with independent significance for these pour-overs, is that at some points the trust had not yet been funded.

F. So, by statute now, these are valid and do not offend the wills acts in any way.

V. Be aware that UTATA does not require the trust to be in existence at the time it is put into your will as a pour over.  Implicit and you can modify a trust in existence or not in existence at execution of the will.

VI. If you never actually set up the trust before you die, then the gift will lapse.

VII. Also under UTATA, the trust does not have to be funded during life of testator, it can be first funded by the will pour-over statute.  Not a testamentary trust, by statute.

Law of Will substitutes

I. To what extent should the subsidiary law of wills apply to will substitutes?
II. Subsidiary – all rules that apply to wills apart from the rules for execution.

III. One thought is that since it is part of an overall estate plan, then we should give effect to it like a will.  May also ask if this looks like a will.

IV. A different analysis, less common but more sensical is to ask two questions:

A. What is the purpose of this subsidiary rule?

B. Is there anything about this will substitute when contrasted with a will, that makes this particular rule less applicable, meaning that the purpose of the rule will be less well served by applying the rule in this context.

V. Answer to what is the law is everything; states all have their own law, seen in different places.  Trend is to unify the sets of laws.

VI. Revocation upon divorce

A. Clymer v. Mayo – unfunded revocable trust, they can up with rule to apply to that particular vehicle and said nothing about how to apply to other vehicles.

1. Said revocation upon divorce should be applied in this situation.

2. What is purpose of this – generally we think this will carry out intent of testator and we think that you did not change your will because you forgot and not that you intended your ex-spouse to keep.

B. Egelhoff v. Egelhoff – if we apply the WA statute then the wife gets nothing, but if ERISA preempts this then the wife gets it.  Parties are divorced now; USSC said that ERISA preempts all of the sate laws governing these instruments.

1. Goes with core concern of ERISA and making each business able to apply its pension and such without worrying about sate law.
2.  Also note that federal common law will also allow revocation upon divorce, or may apply a constructive trust.  This could fix this disparity.
C. Anti-lapse Statutes

1. Lapse is limited to wills only, so seems odd to apply anti-lapse to these will substitutes.

2. Generally, the contract in different will substitutes will say that you must survive to take.

3. Button – trust to himself, then to mom if she survives, trust said that trust could be revoked through delivery of note to trustee.  The settler gave letter to lawyer, but never to trustee, so it never took effect.  The trust remains the same.

a) Note future interests don’t lapse; there is no requirement that to take a future interest you have to life to take possession.  This is because you currently own the interest, but the future enjoyment is what is postponed. 
b) Gift will not lapse under this, but rather it would be redirected from what the common law would do.

4. So, majority approach that makes sense is that anti-lapse statutes do not apply to will substitutes.  The UPC does apply its anti-lapse to will substitutes, but this is controversial and not well accepted.
D. Simultaneous Death – 

1. Janus – husband and wife die almost instantaneously 

a) More common for simultaneous death statute to expressly apply to will substitutes.

b) Purpose of these is to avoid litigation and help to effectuate intent of testator in these cases.

2. Modern statute would give to mother because she did not survive by 5 days; here there was litigation that would now be avoided.

E. Ademption by Extinction

1. Wasserman – should it apply to revocable trusts?  Court applies the rule to this, and decides that the gift is adeemed, so it is gone.

VII. Slayer Statutes

A. Almost every state has the rule that if you kill the decedent you cannot inherit from them.

B. Carries out intent of testator, we don’t want to promote killing, we also don’t want the person to be unjustly enriched.

C. Some states this applies only to murder.  Depends on the reasoning behind the statute as to what the limitations are generally. 

D. Neiman – killed his wife and convicted of the murder.  They own the house as tenants by the entirety.  Wife’s will devised all of wife’s estate to cancer fund.

1. In most cases if beneficiary kills property owner, then we will pretend they predeceased the decedent.
2. Without statute though, may allow to take may not allow to take or may treat as constructive trust for another to avoid unjust enrichment.

3. Court is odd here, they give estate her half now, and husband gets life estate, then wife’s estate gets after he dies.

4. Policy is generally to discourage him from murder, and her intent would likely be that he gets nothing if she knew.  

5. Most widely used approach is just to sever the joint tenancy.  Treat as if she owned half of property outside and separate, and he owns separately.  So, he would still get his half, but would not benefit from her.

E. Note that generally we do not require a criminal conviction in order to enforce these slayer statutes.

F. UPC sees as a divorce, thus the reason to adopt the most widely used approach.

G. Remember these are meant to enforce the intent of the decedent, thus she would likely have intended a revocation of her gift.  Most5 the decedent could do while alive is to revoke the joint tenancy, so why allow her dead to revoke his which she has no legal right to do.

Protection of family from intentional disinheritance

I. Other countries have a much more liberal attitude towards this.  Here in the US, the only person we allow to have protection from intentional disinheritance in the surviving spouse.

A. But this is absolute except you must include domestic partnerships, and reciprocal beneficiaries.

B. In LA, the children are given an elective share.  They are the only state.  Current law is under 25, but may also be just minors.  Originally, any children had a Constitutional right, but then changed to under 25.

C. CA also gives to domestic partners all of the rights of spouses, but there is no elective share allowed for partner, but this is because CA is community property and this means that they don't have surviving spouse elective share at all.

II. Principal way we protect a surviving spouse is this elective share, or forced share.  The idea is surviving spouse has a choice either take what will give you or make an election to take what the statute allows you to elect to take.

A. First, stuff to make up elective share is the stuff the decedent gave you directly 
B. None of community property states have elective shares; all of the separate property states have an elective share.  There is a lot of variety amongst those with elective shares.

C. Theories behind elective share

1. huge limitation on donative freedom

2. General idea is that there is this thing about marriage as a partnership.  So marital sharing/marital property theory.  Now, principal justification, but not always like this.  Goes to given a marriage exists, and then both spouses contributed to earning the property, regardless of how it is titled, or who owns, so both contributed and both entitled to receive a part of that property.

3. Original idea was that wife should not be ward of the state, and comes from old belief as to dower and curtsy.  So, some duty of support to each other.  This is no longer dominant view.
D. Sort of reflects divorce law

1. Before at divorce each keeps their own, and wife would get alimony.  This is no longer the law

2. Moved towards equitable distribution at divorce, and this move prompted the inheritance law change, because wife would get more if she divorced than if she stayed married until death.

E. Concise Theories

1. State should not support surviving spouse, where estate can.

2. Also, if both contribute to earnings, then both are entitled to a share.

F. CT, VT, HI, ME - how non-marital parties get some share in intestacy

1. ME has domestic partnership registry and allows intestacy for surviving domestic partner, but does not allow elective share for domestic partner who survives. 

2. Based on how intestacy is principally driven by carrying out intent of decedent.  Elective share affirmatively overwrites the intent of the decedent.  So, the theories are opposite.

G. Typical Elective share is

1. spouse may take X% of decedent's probate estate

2. This is typical and began to develop in 1950s and many states still have this.

3. Originally non-probate assets were not common, so they would not be included in this calculation.  Different now, raises issue of intentional vs. unintentional action of not giving so avoidance purposes.  Also, want to avoid double-dipping spouses, avoided possibly if we have probate there. UPC has taken this to an extreme, goal is to not permit avoidance, so avoids problem

4. Double-dipping concern:  person provided for well outside will, can still elect a share of will honoring other people.

5. Percentages controversial

a) May be too small to support and sort of arbitrary.

b) UPC has a minimum then a percentage to help issue. 

c) Should percentage go to length of marriage?
d) Community property where you can get half of everything acquired during marriage.  So perhaps percentage should reflect his.

e) UPC has chart to deal with marriage lengthy.  It includes an augmented estate as well, but their numbers are guesses and are not based on any empirical studies.  It is based on thought of what half of the marital property would be.  Use the figure in the chart and multiply by two to get marital share.

H. Couples that move between states, and think about the three main rules that choice of law has about marital property

1. law of the situs or location for real property controls issues of real property

2. Law of marital domicile when property is acquired controls characterization of property as marital or separate.

3. Law of marital domicile at death of first spouse to die controls the survivor's marital rights in the property.
I. Focus on 2 and 3 and problem of fairness that may arise

1. Separate to community property - in separate property spouse would get share of money there, in community property state, the title to the dollar will not change, but person without money cannot get elective share.

2. Community to separate property - each own half of dollar earned in community property, so now spouse can elect a share in the now separate property of husband.

3. Many states fix second area by saying that no elective share in community property, 14 states but most have not adopted.

4. In first scenario, the solution is adopted in 3 states; we treat as community property, property that would have been community property when it was acquired if they were living in a community property state.
III. Three ways courts deal with intentional not providing for the spouse.  Where fraudulent intent or illusory transfer, and third approach is objective approach.

A. Courts have looked at different types of things and decided on a case by case basis if they will be included in the elective share.

B. Seifert - Court steps in and says if will substitute should be included in the elective share.

1. property could not fall under will sub so put in probate

2. Statute said probate subject to elective share only and this was added to because the legislature had just recently amended to add probate word.

3. Court said trust illusory, so falls under illusory transfer and will become probate property.

4. Trust is revocable is a big factor here.

5. In most cases, Courts have said that a revocable trust will not be subject to elective share, but court said different here because really illusory.
6. Avoided UPC considerations and did this to be simpler.  Court said legislature did not intend it to be so easy to avoid the elective share.

IV. UPC meant to impose a community property regime on surviving spouse where non-community property state.  This was main motivation.

A. Writers decided that politically this would not be adopted by non-community property states.  Also, considered those that are not in community property states would not keep records if not thinking along community property lines, so it would be an administrative issue.

B. So, drafters com up with system to approximate results of community property.

C. Add approximately what they own and then divide according to formula based on duration of marriage.

D. Theory of marital sharing and spousal support still behind this.
E. Two ways this differs dramatically from the result of the structure of community property regime.

1. everything they own counts not just what would be exempted under community property
2. You must be alive to be a surviving spouse and use the elective share stuff.

F. Drafters want a uniform system adopted throughout the country.

G. Minor rationale is that drafters included minimum support that surviving spouse would be eligible for regardless of marriage length and size of the estate.

V. UPC calculation of elective share
A. Step One:  calculate augmented estate - everything either spouse owns

1. Four elements

a) Property passing under decedent's will or by intestacy

b) Decedent's non-probate transfers to others than the surviving spouse
(1) Any gifts within 2 years of decedent's death to the extent they exceed ten thousand to each person.

(2) Prevents people who are dying from totally avoiding the elective share

(3) Fanatical effort to close off avoidance of elective share.

c) Decedents non-probate transfers to the surviving spouse
d) All property owned by surviving spouse and property that would have been included under category two had the surviving spouse died first. 

2. These relate to earlier problems

3. Intended to prevent people from avoiding elective share through use of non-probate and prevent double-dipping
B. Step Two:  multiply elective share percentage by step one.

1. Intended to give use the amount of property the surviving spouse should own at the end of the calculation.

2. Fractions meant to approximate the share of the marital property to get.  These we will double in later step

3. percentage gets bigger the longer the marriage lasts

4. The figure you get here is the value that the surviving spouse should have in all from marital property
C. Step Three:  reduce the number from step two by the amount spouse will get by death, and the amount that the surviving spouse owns.  Designed to determine how much of marital property the surviving spouse already owns.  Credits to survivor include:

1. First in is amount passing to spouse by any means at D's death.

2. Second value of surviving spouse's property and non-probate transfers to others multiplied by two times the elective share percentage.  Then subtracting the product from the figure form step two. 
3. life estate not included

4. Tells us how much marital property the surviving spouse owns, so we can tell how much more they should get.

D. Surviving spouse is treated as a creditor for the elective share, but commercial creditors come first

E. Order of abatement usually:  intestate, residuary, general, and specific, demonstrative go with specific, then general. 

F. For elective share:  everybody regardless of their share or type of devise will abate ratably.

VI. Problem on worksheet

A. 200,000 times (30x2) - so essentially 60% note chart on p 212 in red book
B. Then 120,000 = amount of marital property owned by surviving spouse

VII. Hypo - calculate augmented estate 1 million, 10.5 year marriage

A. UPC table says 30% so marital property percentage assumed to be 60% 

B. So, multiply A by 30% which gives us 300k which is how much they should get at the end of the day

C. So, now subtract out the credits, which include transfers to survivor, everything transferred to survivor due to death, plus all owned by survivor that is marital:

1. survivor's marital property = now use percentage again, and multiply everything owned by survivor and multiply by the percentage times two - so multiply by 60% here

2. Assume 100k transferred by decedent to survivor, and survivor owns 200k

D. Subtract from 300k due the 100k that he gave her, and then subtract the marital property owned already which was multiplied by 60% which would be 80k.

VIII. Making election on behalf of incapacitated spouse
A. IN some jurisdictions, only if election is necessary for incapacitated spouse, not majority approach

1. problem is we have to guess about needs of the spouse in these cases and likely will get it wrong

2. possibly fix by giving the max available to make sure they are taken care of

B. UPC has support trust approach in reaction to these problems.  IF election made on behalf of surviving spouse gets property in a trust not outright.

1. Property can only be used if necessary for support of surviving spouse and at death of surviving spouse, the property not used for support is returned to the estate of the first to die, then passes to heirs or through the residuary clause.

2. when you make on your own behalf it is given free of restrictions, but incompetent spouse they only get the property in trust

3. support theory and marital share theory as grounding too

4. Rationale is that we don't know how that spouse would feel, or what they would want.  It may be possible that that spouse would not want to elect at all.

C. Best interests of surviving spouse - make election if in the surviving spouse's best interest, this is Clarkson case, so question arises about what factors to look at for this

1. minority look at numbers literally within this approach

2. Majority approach is to look at variety of factors - would spouse want to honor the wishes of the decedent spouse, good evidence is reciprocal wills.

3. Clarkson - looks only at money, but they say they are looking at many factors.

a) Drafters were concerned about disruption of estate plan, because incapacitated and so what not necessary for support goes back to decedent's side of the family.

D. Disclaimer - one reason is to avoid creditors from getting property, but cannot disclaim getting public assistance.  Same reasons to not do elections - so creditors cannot force election, nor will the government force an election, but they will cut off benefits if you don't make the election.  Basically government charges you with owning the property as if you exercised the elective share.

E. Wavier of right to elective share

1. principal argument to allow waiver

2. in any state, you can waive your election

3. What safeguards are we going to require to enforce this waiver

a) Treat it like a K

b) Procedural component is that the person waiving is entitled to know what exactly they are giving up.  So, if decedent hid assets we will not enforce the waiver

c) In minority of Joss, the Courts will look at the substance of the agreement to see if fair

d) In a very few jurisdictions, they will look not only at fairness at execution but also at enforcement.

4. UPC requires a few things to enforce prenuptial waiver

a) Writing

b) Voluntary - most used

c) Must not be unconscionable unless spouse has:

(1) Reasonable disclosure of property

(2) Knowledge of property

(3) Waived disclosure.

5. In Ca - you have to have a lawyer to be voluntary or waive right and have explanation of rights you are giving up, 7 days to review from given to signing.  NO elective share for spouses who dies in CA

IX. Omitted Spouse Doctrine

A. Elective share is about entitlement, based on very much community property, and may go against the intent of the testator.

B. For omitted we are talking about what the decedent would want the spouse to take, it is more effectuating intent, so only applies to wills executed prior to the marriage.

C. IF will made after marriage does not apply.

D. Same share as if spouse had died intestate

E. Only if premarital will do not contemplate the circumstances of getting married.

F. In general, Courts are fairly demanding as to require that testator express in will a desire to disinherit spouse.

G. When premarital will provides for person who testator eventually marries, some courts say this does not contemplate the marriage

H. Extremely strong presumption that you do not intend to disinherit

I. Should statute apply or not depending on whom the testator left property to.

1. UPC excludes property left to child when calculating this for this issue.

2. Thought is that you would not want to take money from kids especially if money was earned during marriage where children born.

J. Generally apply only to wills and not will subs, even UPC does not

K. Pour-over wills are subject to this.

X. Children

A. Intentional

1. In LA a child may not be disinherited if under 23 or incompetent or mentally infirm. 

a) 1/4 if only one heir

b) 1/2 if more than one

2. Why is this a good or bad idea

B. Pretermitted Heir Statutes

1. Two patterns

a) Most only cover those born after will execution
b) Minority covers any child - so you must effectively express intent.

2. Statutes vary on if will must express intent to disinherit, or do we look at extrinsic evidence.  States split on this.

3. UPC statute

a) If testator has will and no child alive at execution, and then a child is born, but will devises substantially all of estate to parent of the child who survives to take under the will, then the after born child takes nothing under the statute.

b) IF you have a child prior to execution, and a child born after execution, the child born after is entitled to a pro rata portion of what the children alive at execution of the will were given under the will.

c) If one was disinherited, then the after born is too, so this means we effectuate the intent

d) Will subs fall under this?
C. Azucunce - 2nd codicil republishes will expressly and daughter born before it.  Daughter cannot take because she was born before republication by codicil, so she is not pretermitted heir, so no entitlement.

Trusts

I. Trust is a fiduciary relationship with respect to property, so idea is one person manages property for the benefit of another

A. Trustee is who manages and has legal title to property

B. Beneficiary holds equitable title

II. Requirements

A. Intent to create a trust, intent to have fiduciary relationship

B. Need property which you must own at the time you create a trust

C. Need a beneficiary

D. Trustee - but trust may not necessarily fail if there is no trustee as in particular cases, the court may supply the trustee.

III. Hypos on handout

A. Invalid because there must be at least one beneficiary who is not the sole trustee.  The person who creates the trust can be settlor, beneficiary, and trustee, but the sole beneficiary cannot be the sole trustee
1. Why does it matter?  There is no one here to enforce, no one to whom an enforceable duty is owned.  So, not really a trust.  So, really a fiduciary duty must be owed to someone.

B. Valid attempt at creation of the trust, the reason is because we now have more than one beneficiary who is not the sole trustee
1. does not need to say anywhere that it is a trust, you do not have to use the word to trust to create one, all you need is to show intent to create a trust.  So, basic description of intent to create is all you need.

2. This is not necessarily exemplary language, but it is just a brief example.

C. This is not valid.  The law of trusts does not require writing, so the oral quality doe snot make invalid.  This hypo is to illustrate that you must deliver the property physically or put it in writing, otherwise invalid.  Difference between B and C is who is trustee

1. A trust in which settlor is trustee is self-declared trust.  But no delivery is required when it is from you to you.

D. Trust is valid, an example where it will not fail for want of a trustee, the court will appoint another to be the trustee.

1. Exception to this is when trust instrument indicates that settlor wants the trust to only come into being through the trustee. 

2. testamentary trust will not fail for want of a trustee

E. D2 - inter vivos gift.  NO trustee here, but sending it makes trust happen, and then dollar returns to settlor in trust and he/she is trustee now, and can reappoint or such.

F. E - This trust fails for want of a trustee.  Settlor has not attempted to appoint a trustee, in some cases courts will try to save this, but technically it should not give rise to a trust.
IV. Trusts that are not trusts:  constructive , honorary, resulting

A. These are not trusts

B. Constructive trusts are merely remedies, an order that a person who holds title to property transfer it to someone else.

C. Resulting trust - a property interest, a remainder, you create a trust, but do not give away your entire interest, or when you fail to create a trust, so the property comes back to you.  Conclusion that entire estate was not disposed of, or it failed or terminated on its own terms.

D. Precatory trust - failed attempt to create a trust, because the settlor does not use language of direction, but a request more.  Only expression of desire, so trust fails for lack of direction language.  Question for the court again is what the settlor intended.  If the court sees a trust, they may set one up, but not necessarily.

E. Honorary trust - not trusts, but a species of power of appointment

1. Sea right
a) Honorary trust not a real trust

b) It is 

(1) A trust-like gift

(2) Not intended to benefit transferee

(3) No specific beneficiary who can enforce the trust

(4) Specific non-charitable purpose

c) Animals cannot own property

2. Common law will not allow a trust where animal is beneficiary.

3. Generally, the UPC, UTC, and many jurisdictions have allowed this so long as the trustee is willing to enforce this.

4. Looks like a trust, and trust-like gift, but no person to enforce and no real beneficiary, no charitable purpose, and then it really is not a real trust.

5. Not so much enforceable as tolerated.

6. The idea is you have an attempt to create this arrangement, and you have people to take if arrangement is declared is invalid, and technically it is invalid.

7. If trustee fails to comply, then we have a resulting trust where it goes back to settlor's estate.

8. Statutory validation of this now allows us to appoint another trustee to comply instead of just dissolving the trust.

9. Rule Against Perpetuities may be relevant here, so no interest is valid if it has not vested, or will vest within 21 years of a life in being.  If not, then invalid.  This is a rule of proof where you must show in order to keep it valid.

V. When is a writing required to create a trust

A. Background rule is that you don't need writing under the law of trusts.  IN and WS for self-declared require a writing, but this is an exception.

B. Statute of wills requires writing for testamentary trusts.

C. Statute of frauds requires writing for property trusts.

VI. Trusts for Land 

A. Statute of frauds requires the trust be in writing

B. Cases here are dealing with trying to balance the purpose of the statute of frauds with desire to prevent unjust enrichment.
C. Patterns of cases allow certain rule is really what we are looking at.

D. Exception to writing requirement.

1. If transfer was procured by duress or fraud - question is when can person who transferred the property be excused for their mistake or not have to deal with consequences of this mistake.

a) Question is if person who has land can keep it

b) Usually means that transferee has to have intended at the time of the transfer to not live up to agreement

c) Not sufficient to allege that the transferree changed their mind after the transfer

2. IF the transferor and transferee were not in a confidential relationship.  If there was this, then the court can enforce the trust.  Really a relationship characterized by extreme closeness, fiduciary, or dependence.

3. When the transfer was made in anticipation of death, must be a contemporaneous death belief, the oral trust can be enforced.

4. When court feels like it, when court wants to prevent unjust enrichment.

VII. Testamentary Trusts - must be in writing because of wills act

A. Secret trust and semi-secret trusts

1. in minority of Joss, law treats both of these the same

2. In most American Joss, the law treats these differently

3. always talking about in will
B. Secret trust we see nothing to indicate that there is a trust, it looks like an absolute gift on its face, but there was an oral agreement that the devisee in the will was to hold in trust for another and all terms were almost secret.

C. Semi-secret trust - in will we see what appears to be a failed attempt to create a trust, and something is just missing.  Will has intent, but some terms are missing.

D. Oliffee - semi-secret trust, and not a valid attempt to create a trust because it was too indefinite to be carried.

E. What is typical result for semi-secret - trust fails, and there is a resulting trust, so property goes back to settlor's estate because he is dead.  So, residuaries take the property, and if no residuaries, then it passes by intestacy.

F. Person given property held to not be able to keep it.

G. For a secret trust - if court believes how will court fix/respond.

1. Court imposes a constructive trust for the benefit of the intended beneficiaries. 

2. Rationale is that if the court does nothing, the trustee will get to keep devise as an absolute gift, so they will be unjustly enriched which is generally fixed by constructive trust.
3. So, extrinsic evidence heard to realize the problem, and then there will be extrinsic heard in order to determine the intended beneficiaries.

H. Problem is that both and their results may lead to UE

I. For these also, we are offending the wills act

J. Issue is we may have a different result for each.

	
	secret trusts
	semi-secret trusts

	will provision on its face
	absolute gift
	attempted trust/faulty trust

	oral agreement in background
	property to be held in trust
	usually beneficiaries listed

	result if court leaves as is 
	trustee takes 
	trust fails, trustee does not take

	usual remedy
	constructive trust
	resulting trust

	who takes under remedy
	intended beneficiaries
	goes to either the heirs or residuary devisees

	doe this make sense
	seems to offend the wills act completely, but prevents UE, so we are promoting donative intent provided that we got this right
	consistent with the wills act, but there is in some way unjust enrichment still in this case


Inconsistency between the two types, because if our goal in secret is to effectuate intent of testator.
Support, Discretionary, and Spendthrift Trusts

I. Support and discretionary trusts function as spendthrift trusts, and in fact support trusts are thought of as a species of spendthrift trust, and discretionary trusts, while not necessary.  A spendthrift trust usually has creditor protection functions as well.  Most support trusts are not only spendthrift trusts, but also discretionary trust and expressly spendthrift trusts. 
II. Spendthrift trust has provision, usually express, but may be implied to all unless otherwise said in some jurisdictions, which says that beneficiaries interest is not assignable or attachable

A. Majority rule that you need both restraints to make enforceable.  In most they are enforceable.  Minority don't allow spendthrift.

B. Creditor cannot touch property while trustee still has it, but when beneficiary gets it then the creditors can get to the property. 

III. Broadway Nat. Bank v. Adams - Equitable interests restrained is now honored for these spendthrifts.
A. Forfeiture restraints - if you try to transfer these, then you will lose your interest, not valid unless on life estate or term for years. 

B. Do not allow on legal interests usually. 

C. Why enforce these?

1. Promote donative freedom in saying that donor can give away and put conditions on gifts.

2. How can you say not attachable, but taxable??

3. Court also says that when we talk about legal interests when we talk about taking things off the market, but with equitable interests we do not have to have this concern.

4. Don't take by themselves out of the stream of commerce.

5. Beneficiary's interest is an equitable interest by definition.
6. Idea is that settlor should be able to protect beneficiary even from themselves, but it also seems that the beneficiary gets the benefit, without having to take the responsibility.

7. Creditors can protect themselves by doing a credit check, so how sympatric should we be to a creditor who wants to attach this interest, but complains that it cannot?

D. Off that settlor can donate property and protect beneficiary from issues, but settlor cannot set up a trust with this spendthrift provision for himself, only 5 states allow.

E. Across the board spendthrift trusts are valid against tort creditors.

F. Other creditors who cannot do a credit check such as kids with child support orders and spouses with support orders, so most have exceptions for these. 

IV. Estate of Vought - son assigned his interest to several creditors, and now creditors want this. Court allows spendthrift on remainder interest in principal, but Court said settlor can say that the trust principal can be enjoyed at a certain age, but income until then from the trust.  This is a postponement of enjoyment. 
V. Support trust and discretionary trusts and how they function

A. Support trust - trust in which the beneficiary's interest is based on their need for support in particular for needs and education generally.  Amount beneficiary gets must be based on his need for support

B. Discretionary trust - where trustee has discretion over amount to be paid out or who to pay it out to.

C. Thus, we see that support trusts are really discretionary trusts.

D. Support trust that is not a discretionary trust is tuition payments for example.

E. Generally support trusts go to support, education, or health care of beneficiary.
F. Traditionally the law has conceived of these two types of separate categories of trusts.  Separate species, and consequences have arisen from this in particular with respect to creditors.

G. UTC in some ways gets rid of distinction between the two.  It conceives of support trusts as a type of discretionary trusts, and eliminates some of the consequences that were there in traditional law.

H. When there is a support trust, courts have implied a spendthrift provision.  Sometimes limited to amount necessary for support, and sometimes not, so, basically support trusts are implied spendthrift trusts.  So, beneficiary cannot assign and creditors cannot attach.  This is general rule and can be relied upon.

I. Discretionary trusts may be spendthrift if express provision saying so, but if no express spendthrift provision not one, but can function as one better than a support or spendthrift.  Can protect beneficiary from creditors better than other trusts can. 

1. The reason for this is that technically in this type of trust, beneficiary only has an expectancy interest, so maybe no interest at all ever becomes actual, so that creditors really cannot attach anything to this.  So, he has no real property interest to assign or to have creditors attach to.

2. This works well than the other two types because child support and spousal support cannot really be attached in these where they can in support or spendthrift alone.

J. Government also can get around spendthrift and support as exception creditor as a general rule and practice.  O'Shaunessey case is great example because court said discretionary trust beneficiary has no interest, so nothing to attach to. 

K. VA Supreme Court took this further in Marburn v. Marburn

1. Standing issues - rule to challenge standing is that you have to have pecuniary interest from litigation of the will in order to challenge it, but this rule is to avoid too much litigation, so here the person did clearly have an interests that would make it good to allow his challenge, but the court applied the mechanical rule.

2. More sensical to say that the beneficiary of discretionary trust has no attachable interest, also he would have standing to sue trustee if the trustee abused his discretion.

L. Trustee who has absolute discretion, one thing we absolutely know is that the trustee does not have absolute discretion, there are limits and there are sound reasons why it does not really mean absolute discretion. 
VI. Absolute discretion grants in trustee do not mean trustee has absolute discretion.

VII. If the trustee has absolute discretion, though and really wants this, then trustee must really be an owner and have full title, so trustee necessarily cannot have absolute discretion.

VIII. Three limits on absolute discretion
A. Trustee must actually exercise discretion meaning he cannot do anything, so he cannot neglect his duties.

B. Trustee must act in good faith, or not act in bad faith.  Means trustee must act solely for the benefit of the beneficiaries any other person he has in mind means he has abused his discretion.

C. Courts will impose objective reasonableness test on what the trustee has done.  So, if settlor has stated a purpose in creating the trust, the trustees actions will be judged by this standard. 

1. more expressly settlor has set out the purposes, the more the court has to go on

2. Where no real specifics, the trustee must still act in a manner for the beneficiaries.

IX.  Trustee has a duty to be impartial between life tenant and remainderperosn, but there is a natural tendency to favor the remainder person to the extent of being conservative for the life tenant, because

A. Trustee concerned about unforeseen circumstances surrounding the needs of the beneficiary.

B. More cynically, the payments the trustee receives are related to trust body, so the more you pay out the less you receive.

C. More cynically also, if trustee is sued by life tenant to get more, then court will have him pay more to life tenant, but if remainder man sues saying not enough left, then they will sue and the court will require them to fix the problem out of their own pocket, so want to avoid.

X. Why create a discretionary trust?

A. Protect beneficiaries from themselves and unforeseen circumstances.

B. Flexibility and being able to adapt to circumstances that relate to your beneficiaries.

When creditors can get to money in a trust

I. Most jurisdictions will recognize spendthrift trust so long as they have the two necessary restraints.

II. Exception creditors

A. Ex-spouse and children of beneficiary are recognized.

1. most states recognize an exception in favor of the children of the beneficiary

2. In most jurisdictions, spouse with support order can get around the provisions of the trust. 

B. Hurley - court talks about how the child support may be enforced so that the state does not have to take care of children.

1. Court says settlor would want to follow the law, so that ex-spouse is meant to get around provision.
2. Stronger arguments for children and lack of support is against public policy to not allow child support to be obtained from a trust.

C. List of exception creditors

1. spouse or child with support order

2. person who supplies necessaries, so possibly doctors and nurses caring for you in nursing home - UTC does not adopt this provision

3. Government can satisfy its judgments against you, especially taxes, because a federal statute says so.

4. Everybody in the case of a self-settled spendthrift trust.  In 5 states, one can set up a self-settled spendthrift trust, so this only applies there

a) This used to be not protected from creditors everywhere until AL changed in the 1990s, then a few moved away.  There are specific qualifications met

b) Spouses and kids may not be able to reach where qualifications met. 

(1) you must use trustee of place where law allows, and 

(2) Trustee must have discretion to pay you.

c) UTC resoundingly rejected self-settled spendthrift trusts

5. Possibly tort creditors, but right now only LA recognizes this, so do not consider in other cases.

D. Sligh - discretionary, spendthrift trust, Court allows tort settlor to attach trust because

1. public policy

2. Court looks to why we recognize spendthrift trusts in the first place, and does this same reasoning following for tort creditors. 

3. Tort creditor cannot volunteer to be creditors, so not blameworthy for not checking credit.

4. Intentional tort, so why support a person supporting gross negligence.  Settlor cannot want to protect in this case.

5. Court says if they must choose to impoverish beneficiary or the tort creditor, then we should impoverish the beneficiary. 

E. Odd because beneficiary in these types of trust are thought of as not having a real interest, but only an expectancy interest.

1. arguably no interest in this beneficiary

2. Legislature overruled, so remember not the law anymore.

III. Possibly allow self-settled spendthrift trusts, because person who earned property cannot set up a trust for themselves this way, but can for another. 

OAPT trusts

I. FTC - Ponzi scheme

A. Defendants ordered to bring money back to US and say they cannot comply

B. Here trust makes you co-trustee and a protector trustee and provision about duress situations.  If something happens you are fired as any type of trustee and then the trustee cannot return the funds to the US.

C. Trust protectors still is the problem, trust protectors have complete discretion to veto actions and to hire and fire any trustees and stuff. 

D. Here cannot argue impossibility, but if he could:

1. maybe because part of their scheme still in contempt

2. Technically though inability to comply is a defense to contempt, but here they caused the inability to comply, so why allow them to get off.

Terminating or Modifying the Trust

I. In England, spendthrift not enforceable, but all beneficiaries can decide to terminate early. 

II. In US, if all beneficiaries agree, then can terminate trust early, unless it violates a material purpose of the trust.

A. Note this means that all beneficiaries must be able to agree, so incompetent may be an issue

B. From Claflin case, so called the Claflin doctrine too

C. Applies to both modification and termination

D. Theory behind this is a respect for donative freedom, and comparing US view on spendthrift etc.  Shows that US is much more concerned with preservation of donative freedom.

III. Handout asks if trusts are terminable under McLaughlin - only successive beneficiary trust do not have a material purpose:

A. Pure successive interest trust, so it is specifically terminable under the McLaughlin doctrine.  One could argue a purpose behind, but generally courts say that no material purpose is there under McLaughlin.
B. Spendthrift so cannot be terminated under McLaughlin this way. 

C. Under traditional remember that trusts are presumptive irrevocable, but CA and UTC trusts are presumptively revocable.  So, here not revocable but to effectuate intent, we will allow settlor who has material purpose to now change.  IF settlor and beneficiaries get together and agree then even if irrevocable it can be terminated.

D. Postponement of enjoyment trust, so material purpose is that son cannot handle the trust until he is 35.

E. Support trust, so amount paid out is determined by need of beneficiary.  Not a support trust here, because it only used word, but it is not based on the needs of A.  So, really first one with extra language. 

F. Specifically a support trust that is discretionary and spendthrift. 

IV. Petition of Wolcott - Beneficiaries not yet born, so McLaughlin not applied here.

A. Where people cannot consent you can

1. appoint a guardian of people who are unable to consent

2. virtual representation - some people alive who can consent, and there are other unknown in same category with same characteristics, then the court may let these people give their consent even where the other parties cannot. 

B. Against general trend, court altered distributive terms of trust.  

1. Not common because the court read in the intent, but this could be done anywhere, especially where there is nothing in the trust language to indicate that the settlor would have intended this.

2. So, danger in allowing the court to alter this as well.

V. Matter of Pullitzer - Idea that settlor would not want the express terms of distribution that he created to thwart his primary purpose. 

A. So, if threat to his principal purpose, then the court will rewrite the administrative terms to further the purpose.
B. Need some sort of emergency in these cases in order to change.

C. Administrative deviation is a very important concept.

VI. Adams v. Link - Court ignored McLaughlin; Court said heirs and beneficiaries not free to settle the case in a way that settled the trust, question is why it should be this way. 

Charitable Trusts

I. Big consequences as to whether labeled private trust or charitable trust.

II. Private trust - have definite beneficiary, where charitable trust does not, and that trust can have an indefinite purpose
III. Charitable trusts can last forever, but a private trust can only last within the rule against perpetuities.  About 20 states have abolished RAP completely, and other shave reformed it to make it different for trusts

IV. Charitable trust does not have the RAP, but it must still vest within 21 years after life in being.

V. Also, charitable trust may have income free of taxes unless that group is doing political influencing.

VI. How can you assure the trust succeeds as charitable
A. You need a charitable purpose

1. Charitable doe snot necessarily means the same as benevolent.  Note that you really must use the term chartibale, because court will likely not read benevolent as charitable.

2. In some, must refelct that it is to be charitable and benevolent, or at least charitable. 

3. Wilson - Court held valid charitable because charitable and philanthropic said to mean the same thing.  Also alternative is saying he dies intestate which is far from his intent.
B. Charitable purposes defined - RST 2nd of trusts set out in case of Shenandoah, says charitable purpsoes include

1. relief of poverty

2. advancement of education

3. advancement of religion

4. promotion of health

5. government or municipal purposes and

6. other purpsoes the accomplishment of which is beneficial to the community. 

C. Shenandoah Case - where certain payments made to kids at school.  Court said not valid for education as main purpose, but rather for alternate purposes to make kids happy.

1. no mechanism for ensuring money will be used for education.

2. the for other purposes clause not applicable because not enough if the sole benefit will be financial enrichment.  Does not benefit social interest of community.  Many say need a broader category.

3. Subjective call, and court says not good

D. Notes

1. no charitable trusts allowed to benefit a particular political party, but you can have a charitable trust to advance a particular political philosophy.

2. Trusts set up for the purposes of changing the law is a charitable trusts. 

Cy Pres

I. Two variables courts look at

A. If charitable purpsoe settlor put forth has becomes impossible or impracticable, then

1. UTC adds wasteful with impossible and impracticable, but only about 14 states have adopted this so far.

2. drafters of UTC presume general charitable intent which is a shift from old common law.  Remember presumption can be overcome

B. If the court decides the settlor had a more general charitable purpsoe or intent than the specific purpsoe set out in the trust, then maybe the court can reform trust as near as possible to carry out the intent of the testator. 

1. for general charitable purpsoe, the court may look at whether settlor if given the choice between having property revert back to settlor or have the property used for other charitable channels

2. it is often the case that there is little evidence on pint, and the court must go with presumptions or grasp at straws.

II. Note we cannot apply this if we do not first find that we have a valid charitable trust, so gift to schools discussed before woul dnot work here.  This is a prerequisite to find that you can even ask about cy pres

III. Court here is again going around specific delcartion of intent, becaus eit believes this is what the settlor woul dwant, so it is intent effectuating doctrein.

IV. Estate of Buck - focuses on impossible or impracticanble nature of the trust purpsoe.  Marin county exclusive charitable trust case.  Trustee applies to court to modify - they can only show inefficient not impossible or impracticable.
A. Arugment that unanticipated event has made trust inefficient.  Argue this would effect settlor's intent if she were alive.

B. Court promotes donative freedom, and does not want to discourage settlors from making charitable trusts.

C. So, really the standard is said to be limited to permanent impossibility or impracticability, and it doesn't matter what trustee wants.

D. UTC follows rule in C, also under UTC wasteful might apply. 

V. Trustee has standing to ask court to reform the trust, but no real indication why the intervenors have standing

A. Generally, where you are a reciipient of trust benefits, you hav eno standing to enforce the trust, but the AG can be asked to pursue on your behalf.

B. The UTC allows settlor while alive to sue to enforce, but this was not original, and not necessarily that popular.

Power of Appointment

I. Power of appointment is the right to select within prescribed limits who shall receive an interest in property, or how various property interests shall be distributed.
II. Powers of appointment can be in trust or not, in trust this is the discretionary trust really.

III. How do powers of appointment differ from trusts - trust is a fiduciary relationship with respect to property, a powerholder is not a fiduciary

A. Trustee has fiduciary duties to beneficiaries.

B. The holder of the power has no durites to possible beneficiaries, and no duty to maintain the property the power relates to.

IV. Why create a power of appointment

A. Tax reasons - which we won't talk about

B. Flexibility reasons just like for creation of a trust.  Allos ssettlor to have a person who is around when the decision is to be made to make decision to reflect circumstances.

V. Definitions

A. Donor is person who creates power

B. Donee is holder of power, person who is given the right to decide who takes the interest in the property. 

C. Objects are people in whose favor the power may be exercised and are the same as permissibl appointees

D. Appointee is a person in whose favor the power has been exercised

E. Takers in default - people who take if holder of pwoer fails to effectively exercise the power.  May fail because never tried to exercise, or put in invalid will, or exercise in a way that is not admissible.

VI. What if donor does not name takers in default and it is not exercised properly

A. If general power, it goes back to donor

B. If special pwoer or nongeneral power, property might go back to donor and it might not.  Basically if objects of power are imited class, then the court will presume thay are the implied takers in default, but if not limited and defined class will go back to donor.

VII. With repsect to objects what happens if donor does not name any objects?

A. General rule is spouse can appoint anyone - scope of pwoer is presumptively unlimited, so if creator has not pur limit on pwoer, there is no limit

VIII. Axis of classification for powers of appointment - always classify with respect to A and B

A. For whom can power be exercised?  Who are objects of the power

1. general - can be exercised in favor of at least one of these

a) donee

b) donee's estate

c) donee's creditors

d) creditor's opf donee's estaet

2. special or nongeneral - power of appointment where the objects do not include any of the four above listed.

a) Nongeneral can have many objects or one, but still be this if it does not include the above four

b) Nongeneral is any power where donee cannot give to herself.
c) Don't focus on difference between nongeneral and special.

B. When can power be exercised

1. testamentary - power only exercisable by will of the donee, if can be by will or inter vivos, then not testatmentary

2. Inter vivos power - pwoer that can be exercised during life of donee regardless of whether or not it can be exercised by will.

3. Power only exercisable inter vivos maybe power of identification versus inter vivos.

C. Exclusive vs. Non-exclusive - has donor of the power required the donee to exe3rcise in favor of all objects.  IF must give to all a little bit, then it is non-exlcusive pwoer, but can be exercised in any way then exclusive.  

IX. Problem 1 - T's will leaves to his wife a power to appoint their beach hosue among one or more of their 3 children.

A. Special or nongeneral power of appointment because donee cannot exercise in favor of herself.

B. Presently exercisable or inter vivos pwoer, because it can be exercised during life of donee, does not matter what instrument created power or whether she can use in will, so they are irrelevant, and the insturment tahat created power is irrelevant.

C. Also, exclusive power.

X. Intent to create a power

A. No need to use special language to create a power - only need to evidence intent to give power to decide who gets property to someone else.

B. Don't desire this, but require it.

XI. Problem 2 - 1996 T says "to such person or persons as my brother B shall appoint by his last will."  1998:  B dies leaving all including property over which he had an appointment to C.  2000:  T dies.
A. Can C get?  Power not creted until T dies, and you cannot create a power in someone who is dead.  So, since no power created because B was dead.  Will s not effective unjtil probated.

B. Can C use doctrine of incorporation by reference?  Three elements again - doctrine incorporated must be in existence at execution of will, will must reference the document, will must sufficiently shnow intetnt to incorporate the document.  Problem is that T's will says by his last will, and case law has held that this is not specific enough to identify the will probated.

C. Can he get under theory of acts of independent dsignificance?  Under this the thing that determines who takes can be outside of will so long as evern has some independatn significance other than will.  Event here i spassing property under B's will, so a lot of cases like this have allowed C to get this way.

XII. Who owns appointive property?  

A. General concept is that the donor of the power owns the property - donee of the power does not own the property.  So, donor still wons, but will sallow donee to decide who gets

B. Book point out that there are times where we treat donee as woning the property
1. elective share - may subject property over which donee has general pwoer of appointment

2. tax - irs treats person as owning property when they die in order to calculate estate tax. 

3. for creditors sometimes. 

C. For creditors

1. special pwoers - creditors cannot reach appointive property that is subject to a special power

2. general power - creditors of the donee of the power can reach the property when donee exercises the power.  Doesn't matter who she exercises power for, in a few jurisdictions, credictors may touch before exercise.  Same as if reserved power in the donor, where donor is odnee.

Exercises of Power of Appiontment

I. Is residuary clause in will effect at exercising the power of the donee?

A. it is a question of the intent of the donee/testator...so back to intent.

B. so, if ct. concludes that donee intended to exercise residuary clause here, then will do it.

C. Some cts will put in hoops for the donee to jump through, and even if they intended to exercise power, but did not go through hoops, then it is not effective.

D. This may be because some cts. Look at donee as agent of donor, so force this.

1. Cases where for taxes, or to avoid inadvertant exercise of power.

II. To get at intent of donee there are presumptions

A. large majority of Joss say that a residuary clause saying "all the rest of my estate," then it does not exercise the power

1. makes sense if you consider what a power of appt. is. , because the residuary clause says all of donee's property to another, but the power of appt. concerns another's property.

2. It is also sensible to think donees think this way.

B. In a minority of Joss a residuary exercises a gen. pwr appt, but not a special.

1. Says in most cases where donee has general power, then that person thinks of the property as their own.

2. Person owning gen. power appt has the ability to appoint the property to themselves, so reasonable to say they think the property is their own.


C. In only a few states there is a presumption that residuary was meant to exercise special where the residuary devisees are also objects of the special power.

1. Also alternative is go to takers in default, but the residuary may be in more favored position.

Anti-lapse statutes and powers of appointment

I. Two things to think about for anti-lapse

A. necessary relationship has to be there.  What is relation required by statute between the beneficiary predeceased and the testator

B. who are the substitute takers and do they exist, in most cases these are the issue of the predeceasing beneficiary, in a few states the substitute taker is the estate of the predeceased.

II. How do we apply with respect to power appt.

A. Holder here is testator and seeks to apply the appointment to someone predeceasing the testator.

1. For general, we pretend there is no power, and we pretend the holder owned the property.  

a) Thinking is the purpsoe of these stqatutes is to carry out the intent of the test.  And in more cases than not it will carry out intent if the test is to redirect where the person appointed has predeceased.  Especially to the test estate.

b) Still use the antilapse analysis and the two part thing thereunder.

2. Special powers, extra step, where you must ask if the substitute takers are objects of the power.

a) First question we ask is if permiss appt within necc relation

b) Who are sub takers 

c) Are the sub takers permiss appointee?

(1) If yes, antilapse applies

(2) If no, cannot apply, and gift fails.

III. Appt. fails then it is as if person never tried to exercise it.

IV. If test appointed to someone not a permissible appointee, even if that person predeceased, then just don't even look at the antilapse because this fails on its face so it is a fraud on the power.
Fraud on the Power

I. Common - Elsa has special testamentary power to appoint among her kindred.

A. she wants to appoint it to her husband, he is not kindred nor a close blood relation.  Asks cousin to be appointee in exchange for a kickback to husband, cousin agrees

B. Elsa exercises power in favor of her cousin and cousin keeps all of property.

C. husband complains and it was in writing.

D. Who is entitled to what - this is the most common thing and majority follows.

1. Husband doesn't get anything.

2. Appointment void.

3. Cousin is not entitled to anything.

4. Takers in default take in this case, if none then donor's estate.

II. Appt to object of special power for the purpose of circumventing the limitation on the power is void - fraud on the power.

Failure to exercise the power

III. If donee of gen power fails to exercise, the appointive prop passes to takers in default.

A. if there are no takers in default the property passes back to donor of the power.

IV. If special, and the donee fails to exercise it passes to takers in default, and if none, then passes back to donor of the power

A. the only time this does not happen is when the objects of the special power are a defined limited class, in which case instead of going to the takers in default it will be divided among the objects.

B. class too big when we no longer believe the donor would want it exercised like this.

C. the thinking is that the donor would prefer this instead of back to estate.

Contracts to Exercise Power

I. Where donee contracts to exercise for object.

II. When do we allow this.

A. steven is life of trust, gen test power of appt over 1/2.

B. in default 1/2 trust passes to his issue per stirpes

C. 2 kids first, 2 by 2nd, married 3rd

D. divorce settlement he agrees with 2nd to appoint their two kids.

E. he exercises power in will for 3rd and dies

F. is appt to 3rd valid? 

G. fi no? is K with 2nd valid? Not enforceable b/c test. So he could not K away until will,    the concern is this is test power appt and we want to protect donor and his intent, so he made test, so donee could not use until will.
H. so appt to 3rd is valid

III. what if a special inter vivos power

A. objects are same as above.

B. contract unenforceable, but if he exercises it is a fraud on the power, because he has exercised the power to benefit a nonobject of the power which is himself.  Again remember you can never exercise a special power to benefit the holder.

C. So, passes to takers in default.

IV. The only time contract works to exercise the power is when you have general inter vivos power, then contract enforceable.

Release

I. Despite above - Nonsensical - the holder of a power can always contract to release the power.

Fiduciary Obligations 

I. get idea that duties of trustee are onerous - not a joke, regardless of if you are a professional or not.  The law does not allow as a defense to breach of duty to say I'm not a professional and I didn't know what to do.

II. Prinicple duty of trustee is duty of loyalty

A. trustee has a duty to act on behalf of the beneficiaries and no one else, which in cludes trustee and anyone else who is not a beneficiary.

B. there are consequences attached to violating this duty of loyalty to have the system work

1. person in charge of managing can never benefit from the trust.

2. Management and enjoyment of property need to remain separate.

III. Point to this is we have rules with respect to self-dealing and to conflict of interest.  So we need to define these in order to understand the consequences that flow from distinction.

A. Self-dealing - when trustee in their personal capacity buys or sells from the trust.  Think of it as an extreme case of conflict of interest.

1. Legal consequence is application of the No-further-inquiry rule to the transaction.  Rule means that we don't ask about good faith of trustee or fairness or if it benefitted the beneficiaries.

2. If we apply the rule, the above latter mentioned are irrelevant.  The rule is harsh because the fear is that this is hard to detect, profit potential high, so when we catch you we will be severe in treatment.

3. The beneficiaries' remedies include

a) Blessing if it goes very wrong for trustee.

b) If skyrockets, then beneficiaries can make transaction go away.

4. If trustee transferred to bonafide purchaser, beneficiaries cannot get back, but can force the trustee to give back any profits made from the transaction.

5. Trustee has very limited defense when accused of self-dealing

a) Settlor authorized and the transaction was fair.  Only after authorization will ct. look at fairness.

b) Beneficiaries authorized it and it was fair.  

(1) Note fairness includes full disclosure, and all beneficiaries must agree

c) If ct. authorized beforehand.

B. Conflict of Interest - self-dealing is a type of this.  This is when trustee has a reason to favor someone other than the beneficiary.

1. Trustee has a duty to remove himself from a situation like this.

2. When trustee has acted while under conflict of interest and not bad enough to be self-dealing, we don't apply the no further inquiry rule.

3. We ask if the transaction was fair or reasonable to the beneficiaries.

4. Objectively decide if there is a conflict of interest.  Then decide if he acted fairly to the beneficiaries, if so we need to sanction him too.

IV. Green Trust case

A. Exculpatory Clause - allows two of trustees to allow all they think is advisable even though it is not okay under other things.

1. More form clause, where trustee's powers were limited.

2. Question is should we enforce given the person who wrote the trust is also a trustee, he wrote exculpatory clause to favor himself.

3. Ct. did not deal with this because behavior was in bad faith, so really the clause did not apply because not in good faith.

B. What if clause even said if bad faith, then trustee still not liable.

1. Not enforceable, because really if you allow trustee to act how he wants, then it is not really a trust.

2. Also issue if drafter who is trustee can put clause in, but at minimum have independent attorney draft that clause.
V. Estate of Rothko - executors disposed of paintings within 3 weeks.  Questionable judgment about selling for a certain value.

A. How did case really get before the court - Rothko's daughter Kate brings suit, not devisee under the will, but has some standing to bring suit against trustees.

B. Not technically will contest, for wills, only with someone who has a pecuniary interest can challenge the will. So limit litigation and to have someone who sues to do so diligently.

C. Here she has direct pecuniary interest in challenging, b/c under NY law at the time, there was a forced share for children against charity devisees, where devise to charity was more than half of estate and otherwise the property would pass to daughter if not devise to charity.

D. She might be able to get over half, then devise may be set aside, concern that charities were overreaching.  Also within so much time of death may be an issue.

E. Either self-dealing or conflict of interest.

1. there was conflict of interest, and not self-dealing

2. for self-dealing need to have buying from or selling to the estate.  

3. here conflict b/c he is favoring someone other than the beneficiaries or rather the estate.

F. Also liability where one knew what was going on, but did nothing to prevent issues.  

1. could have asked ct. to enjoin sales, or bless what they were doing.

2. or resign with the ct's approval.

G. Executors - each could act independantly

H. For trusts etc. may need more than one party if not all in order to have an action happen.

I. Once there is a conflict of interest, what else do we need to find executors liable?  

1. for conflict of interest, can say that it is fair to beneficiaries as a way of saying that it will be held okay.

J. Executors liable to the estate and two galleries knew, so acted inappropriately.

K. Levine - what paintings sold for and what worth at the time of sale.

L. For other executors and gallery - measure is what paintings sold for minus what they were worth at time of sale - so liable for appreciation damages, which is an issue from the case

1. Normally appreciation applied when trustee under an order not to sell, but here they were not, so should they be liable for appreciation.  

2. Ct. says they are liable though, b/c there was not just a mistake about what should have sold for and conflict of interest. 

M. Normally don't apply appreciation b/c we may discourage sale too much, but in these situations where for instance order to not sell and now sort of like this is a violation and then we would require appreciation.

VI. What if here settlor specifically said that they could buy from estate.

A. Still self-dealing, but here one of three defenses possible

1. settlor authorized so half of defense, but also need the deal to be fair.

Power to invest - duty to invest wisely

I. Principle duty of trustee is to manage the trust property appropriately.

II. Estate of Janes

A. Corporate fiduciary who is to administer estate.

B. huge stock portfolio and 70% is Kodak

C. Shares were 135 at his death, and he creates trusts using stocks.

D. Stocks plummetted, and fiduciaries did not do anything about it.

E. In 1981 - fiduciaries offer first accounting.

F. duty to account - you must tell beneficiaries what you have been doing, and in each Jx there is a statute that says what duty includes, statute tells you what effect of accounting is as far as affect on liability, two purposes

1. inform benes of what is happening to their trust

2. protect trustees from liability - says here is what I did last year, and now is your chance to object - so notice of chance to complain.

G. Trustees messed up in several ways - 

1. Failed to diversify

2. Did not consider needs of beneficiary - as in widow who needs income, but isn't getting enough to live off of, so hold on to stock despite her needs.

3. Failed to demonstrate the expertise that they claimed they had.

H. Three approaches to power to invest

1. Statutory list approach - list in statute that you could only invest in the investments on that list.  Conservative investments.  Where still in effect, broad today, so not as much like a list.

2. Prudent man approach - until about late 90s, this was the rule in most states, but now in a shrinking and shrinking minority in states.  Requires a trustee to invest as would a reasonably prudent investor in non-speculative management of the property.  Implicitly says avoid risky things.  Less conservative then statutory list, but still banned very risky investments.

a) Look at each one in isolation to say if it is not prudent or too risky.

b) So no looking at it in context.

c) Traditionally did not include duty to diversity

3. modern prudent investor rule 1994 - UTC, UPC, this is now the majority approach.  Three big changes from prudent man approach:

a) ct now evaluates the portfolio as a whole rather than looking at each investment in isolation.

b) Does not ban speculative investments.

c) Duty to diversify.

d) Abandons traditional ban on delegation of functions re:  the trust.  Traditionally the trustee could only delegate ministerial functions that the trustee could not be required to perform themselves.  Can never delegate a discretionary function.

(1) Sometimes trustee has a duty to delegate.

(2) Duty to delegate where you have no idea what you are doing.  The thinking is that this approach gives the advantage of expertise to the trustee.

(3) Duty to delegate

(a) Give instructions with purposes of the trust

(b) Choose wisely.

(c) Monitor them and make sure they are acting appropriately.

III. Default rules, but where settlor gives specific indications, but trust is tanking, the trustee has a duty to go to the ct. to ask for them to be able to change, so ct. can do so under doctrine of administration deviation.  So, ct. is promoting the primary purpose of trust by allowing trustee to ignore subsidiary direction.

A. not limited to charitable trusts

B. not like cy pres where that is charitable only.

C. threat to actual well-being of trust, so objective of benefitting the trustees is threatened.

IV. Note executors are same as far as fiduciary duties, but executors can act separately whereas trustees cannot unless settlor specifies.
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