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Santa Clara University School of Law
             Center for Global Law and Policy

2015 Tokyo Summer Program 
At Asia Center of Japan, June 8 – June 12, 2015 

 
Introduction to Japanese Law 

Professor Yasuhei TANIGUCHI, LL.M. Berkeley 1963 & J.S.D.Cornell, 1964 
Prof. Em. of Kyoto University and Of Counsel, Matsuo & Kosugi, Tokyo 

 
 This course follows the Prof. Abe’s course of the same title and tries to approach the 
Japanese legal system from a slightly different perspective.  Emphasis will be on general 
subjects such as historical developments, constitutional schemes, judiciary and legal 
professions, dispute resolution, etc. rather than on specific topics of practical interest, which 
are to be dealt with in other courses.  The instructor was born in 1934.  His long personal 
experiences will be infused in the course hopefully to make the course historically interesting. 
 
 
A.  Historical and Comparative Basis of Japanese Law 

It is important to understand the present Japanese law from a historical perspective.  
Japan experienced a radical legal reform at least twice in its modern history, firstly 
during Meiji period starting in 1868 under an influence of the European Civil Law 
and secondly after the defeat in the Pacific War under an influence of the American 
Common Law.  The third wave of reform has visited Japan in the first decade of this 
century as the justice system reforms dealt with in C below. 

 
(1) Tokugawa Law (1603-1868) 
 

1.  John H. WIGMORE, A PANORAMA OF THE WORLD’S LEGAL SYSTEMS (1936), 
VII Japanese Legal System (III) Third Period, pp. 479-525 

 
2.  DAN F. HENDERSON, CONCILIATION AND JAPANESE LAW – TOKUGAWA AND 

MODERN Vol. I (1966) pp. 157-169 
 

(2) Meiji Westernization 
 

3.  YOSHIYUKI NODA, Introduction to Japanese Law (1976, Translation by 
Anthony Angelo from French) Chapter III, Reception of Western Law pp. 41-62 

 
4.  CONSTITUTION of the Empire of Japan of 1889 (known as Meiji Constitution) 

(same as ABE MATERIAL) 
 
 

(3) Post 1945 Reforms 
 

5.  CONSTITUTION of Japan of 1946 (known as Post-War Constitution)  
(same as ABE MATERIAL) 

 
B.  Nature of Japanese Law 

Is the Japanese law fundamentally different from the Western counterpart?  This is 
a question constantly asked by the students of Japanese law in and outside of Japan.  
Here is one of the answers. 
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6.  J. C. SMITH, Ajase and Oedipus: Idea of the Self in Japan and Western Legal 
Consciousness, 20 U.B.C. L. REV. 341-377 (1986) 

 
C.  Courts and Judges 

Japanese courts and judges share common features with European Civil Law 
countries.  But there are some Common Law elements as well.  In this area, a 
significant reform has taken place as a result of the Justice System Reform 
movement driven by the Prime Minister Koizumi from 2001. 

 
7.  YASUHEI TANIGUCHI, Post-War Court System as an Instrument for Social 

Changes, in GEORGE DEVOS ED., INSTITUTIONS FOR CHANGE IN JAPANESE SOCIETY 
(1984) pp. 20-40 

 
8.  SETSUO Miyazawa, Successes, Failures and Remaining Issues of the Justice 

System Reform in Japan: An Introduction to the Symposium Issue, 36 Hastings 
Int’l & Comp. L. Rev. 313 (2013) 

 
D.  Legal Education and Professional Training 

The post-War system of university legal education, National Legal Examination and 
professional training at National Legal Training and Research Institute has 
undergone a fundamental reform with the creation of “Law Schools”. 
 
9.  DANIEL H. Foote, The Trials and Tribulations of Japan’s Legal Education 

Reforms, 36 Hastings Int’l & Comp. L. Rev. 369 (2013) 
 

10. No material 
 
E.  Lawyers, Quasi-Lawyers and Foreign Lawyers 

Practicing legal profession in Japan faces a challenge.  Demand for a radical 
increase in number, deregulation, foreign lawyers, etc. are some of the issues. 
 
11. EXCERPT from Japan Business Law Guide: Introduction to Japanese Law by 

Veronica Taylor with Kyoko Ishida (2007), pp. 47-60 [7-230 – 7-920] 
 
12. Yasuhei Taniguchi, The Changing Image of Japanese Practicing Lawyers 

(Bengoshi): REFLECTIONS and a Personal Memoir, in Harry N. Scheiber & 
Laurent Mayali eds., Emerging Concepts of Rights in Japanese Law 223 (2007)  

 
13. BRUCE E. Aronson, The Brave New World of Lawyers in Japan Revisited: 

Proceedings of a Panel Discussion on the Japanese Legal Profession after the 
2008 Financial Crisis and the 2011 Tohoku Earthquake, 21 Pac. Rim L. & Pol’y J. 
255 (2012) 

 
F.  Dispute Resolution 

This is a favorite subject in the study of Japanese law because law is but the ultimate 
means of dispute resolution.  Kawashima’s article is a classic in this field to be cited 
first when writing about Japanese law in English.  

 
14. Takeyoshi KAWASHIMA, Dispute Resolution in Contemporary Japan, in 

ARTHUR VON MEHREN, ED., LAW IN JAPAN pp. 39-72 (1963)   
(same as ABE MATERIAL) 

 
15. Tom GINSBURG & Glenn Hoetker, The Unreluctant Litigant?  An Empirical 

Analysis of Japan’s Turn to Litigation, 35 J. Legal Studies 33 (2006). 
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15bis Yasuhei Taniguchi, The Development of an Adversary System in Japanese 

Civil Procedure, in Daniel H. Foote ed., Law in Japan: A Turning Point, p. 80 
(2007) 

 
16. Aya YAMADA, ADR in Japan: Does the New Law Liberalize ADR from 

Historical Shackles or Legalize It? 2 Contemp. Asia Arb. J. 1 (2009) 
 
G.  Constitutional Review and Constitutional Issues 

Constitutional review system created by the post-War Constitution has enabled the 
Supreme Court to create a significant body of constitutional case law. 

 
17. David S. Law, Why has Judicial Review Failed in Japan, 88 Wash. U. L. Rev. 

1425 (2011) 
 
H.  Criminal Process 

Criminal process is traditionally characterized by an extremely high rate of 
conviction and a low rate of incarceration.  The whole system is now under fire 
when “the safe street of Japan” is becoming a myth and the new assessor (saiban’in) 
system has been introduced.. 

 
18. HIROSHI Fukurai, A Step in the Right Direction for Japan’s Judicial Reform: 

Impact of the Justice system Reform Council Recommendations on Criminal 
Justice and Citizen Participation in Criminal, Civil, and Administrative 
Litigation, 36 Hastings Int’l & Comp. L. Rev. 517 (2013) 

 
I.  Administration and Business 

Relationship between the government and business circle has been changing since 
the collapse of bubble economy.   
 
19. Tom Ginsburg & Glenn Hoetker, The Effects of Liberalization on Litigation: 

Notes toward a Theory in the Context of Japan, 8 Wash. U. Global Stud. L. Rev. 
303-315 (2009) 

 
J.  Family Law and Women’s Rights 

Family law underwent a radical change after the War but the society could change 
only slowly.  Now that the process of adaptation is completed, new issues face the 
family law.  Slow development of women’s right in workplace under the Equal 
Employment Opportunity Act is analyzed by Prof. Ishida, a female law professor. 
  
20. Yasuhei Taniguchi in collaboration with Akiko Taniguchi, Succession Law 

and Inheritance Disputes in Japanese Family Court Conciliation, in Harry N. 
Scheiber & Laurent Mayali eds., Japanese Family Law in Comparative 
Perspective 119 (2009) 

 
21. Kyoko Ishida, Promotion of Workplace Gender Equality and the Impact of 

Free Market PRINCIPLES in Japan, Potter & Gibb, eds., Gender Equality and 
Trade Regimes: Coordinating Compliance (2012, The North-South Institute, 
University of BC, Canada) 

 
[The End] 













































































































































































































































































































Successes, Failures, and Remaining
Issues of the Justice System Reform in
Japan: An Introduction to the
Symposium Issue

By SETSUO MIYAZAWA*

This symposium issue is a product of the symposium
"Successes, Failures, and Remaining Issues of the Justice System
Reform in Japan" held at the University of California, Hastings
College of the Law on September 7-8, 2012.1 As the main planner of
the symposium, I would like to briefly explain its background and
the structure of this symposium issue.

* Professor of Law, Aoyama Gakuin University Law School; Visiting Professor of
Law, University of California, Hastings College of the Law; Professor Emeritus,
Kobe University; LL.B., LL.M., S.J.D., Hokkaido University; M.A., M.Phil., Ph.D. in
sociology, Yale University. The author wishes to express deepest appreciation to
the decision of Hastings International and Comparative Law Review (HICLR) to publish
this symposium issue and its enormous assistance provided to the contributors of
this symposium issue. The author also wishes to express his gratitude to its editors
for their patience and assistance provided to him. The author is solely responsible
for any error.

1. The author is most grateful to Chancellor and Dean Frank H. Wu, Academic
Dean Shauna Marshall, Associate Academic Dean for Global Studies Joel Paul, then
Associate Dean for Research Evan Lee, and Associate Professor Keith J. Hand of the
University of California, Hastings College of the Law for their decision to host the
symposium; and to Michael A. Kelly, Esq., the Egusa Foundation for International
Cooperation in the Social Sciences, Tomio Narita, Esq., Simmonds & Narita LLP,
and the Arseny & Olga Kovshar Private Charitable Foundation for their generous
contributions to the symposium. The author also would like to gratefully mention
that the Collaborative Research Network 33 on East Asian Law and Society of the
Law and Society Association provided assistance with publicity and that HICLR
provided personnel to carry out the symposium. Additionally, Mei Cooley of UC
Hastings skillfully handled and coordinated all the logistical tasks.
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Hastings Int'l & Comp. L. Rev.

I. Road to the Establishment of the
Justice System Reform Council

The Japanese government established the Justice System
Reform Council (JSRC) in July 1999, and the JSRC presented its
recommendations for a comprehensive reform of the justice system
to Prime Minister Jun'ichiro Koizumi on June 12, 2001. Calls for
systemic reform of the justice system were not new, but earlier
reforms in the 1960s to the 1990s were either failures or very minor,
mainly due to resistance or internal conflicts within the legal
profession, which used to control the policy-making process of the
justice system.2  The recommendations of the JSRC were so
comprehensive that they could be considered as the third major
series of reforms of the modern legal system in Japan, following the
first wave of major reforms in the late 19th century and the second
major wave of reforms introduced after World War II.3

The immediate momentum which led to the establishment of
the JSRC was the product of Keidanren (the Japan Business
Federation). Keidanren is a national organization which represented
over 100 industry associations and over 800 large corporations in the
policy-making process in postwar Japan. It provided stable support
to the Liberal Democratic Party (LDP) which controlled the
government for most of the period between 1955 and 2009,4 and,
consequently, the LDP usually accommodated Keidanren interests.

Keidanren's interest in justice system reform was preceded by its
movement for administrative reform in the 1960s to the 1990s.
Administrative reform sought deregulation of business activities as
well as the increased transparency and legal accountability of
administrative agencies. To this end, a series of new policies and
legislation was introduced by the government in the 1980s and
1990s.5 Reform of the justice system and legal profession became

2. Setsuo Miyazawa, Law Reform, Lawyers, and Access to Justice, in JAPANESE
BUSINEss LAw 39, 47-49 (Gerald Paul McAlinn ed. 2007). The legal profession is
divided into three groups which are represented by their respective organizations.
They are prosecutors represented by the Ministry of Justice (MOJ), judges
represented by the General Secretariat of the Supreme Court, and practicing
attorneys represented by the Japan Federation of Bar Associations (JFBA).

3. For a historical overview of the first and second waves of major reforms, see
Miyazawa, supra note 2, at 40-47.

4. The LDP regained the control of the government in 2012.
5. On transparency and administrative reform, see Katsuya Uga, Development

of the Concepts of Transparency and Accountability in Japanese Administrative Law and
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Introduction to the Symposium Issue

the next target for reform because more accessible and competent
justice system and legal profession were necessary to promote and
protect interests of private parties.6

Keidanren issued its "Opinions on the Reform of Justice System"
on May 19, 1998.7 This proposal indicated that as Japan changes
from an economy and society dependent upon state administration
to a society with a free and fair market, companies and individuals
will be required to behave according to the principles of "self-
responsibility" and "transparency." Therefore, Keidanren argued
that the strengthening of the justice system as a fundamental part of
the infrastructure of the economy and society is an immediate
priority. The proposal also noted that the judicial infrastructure
currently does not possess personnel and institutional capabilities
that can be effectively used by people and companies.

Keidanren proposed a series of reforms. First, the number of
judges should be increased. Second, judges should be appointed
from among practicing attorneys.8 Third, while legal education had
been historically provided by undergraduate nonprofessional law
faculties,9 graduate professional law schools should be established.
Fourth, considering the concentration of practicing attorneys in
large cities, the monopoly of legal services by attorneys should be

Tom Ginsburg, The Politics of Transparency in Japanese Administrative Law, in DANIEL
H. FOoTE, LAW IN JAPAN: A TURNING POINT, 276, 303 (2007).

6. See Miyazawa, supra note 2, at 49-51.
7. Keizai dantai rengoukai (fAW A8-0) [Japan Business Federation]

[Keidanren], Shih6 seido kaikaku ni tsuite no iken (fJIJ klCo 1 ogV L
[Opinions on the Reform of the Justice System] May 19, 1998, available at
http://www.keidanren.or.jp/japanese/policy/poll73.html (last visited Feb. 16, 2013).

8. In Japan, those who aspire to be a judge, a prosecutor, or a practicing
attorney must first pass the National Bar Examination and, then, receive training as
a judicial trainee at the Legal Training and Research Institute managed by the
Supreme Court. A vast majority of judges are initially appointed as an assistant
judge immediately after completing traineeship and promoted to the full judgeship
after completing a ten-year term as an assistant judge. This system is called a career
judiciary. On the administrative control of Japanese judges, see Setsuo Miyazawa,
Administrative Control of Japanese Judges, in LAW AND TECHNOLOGY IN THE PACIFIC
COMMUNITY 263-81 (Philip S.C. Lewis ed., 1994). There had been proposals to
reform this bureaucratic structure of the judiciary by appointing judges from
among practicing attorneys. This system is called hoso-ichigen or unified legal
profession.

9. On the history of legal education in Japan, see Setsuo Miyazawa & Hiroshi
Otsuka, Legal Education and the Reproduction of the Elite in Japan, in GLOBAL
PRESCRIPTIONS: THE PRODUCTION, EXPORTATION, AND IMPORTATION OF A NEW LEGAL
ORTHODOXY (Yves Dezalay and Bryant G. Garth eds., 2002).
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abolished. Fifth, the pace of civil litigation should be sped up, ADR
and international arbitration should be strengthened, and the
capabilities of courts and judges in intellectual property should be
strengthened.10

While Keidanren was preparing its proposals, LDP's Special
Research Committee on the Justice System conducted a series of
hearings beginning in June 1997. Many government agencies,
interest groups, and individuals presented their views, including the
Supreme Court, the Ministry of Justice (MOJ), and the Ministry of
Education, Culture, Sports, Science and Technology (MEXT). The
Committee announced its report "Firm Guidelines for the Justice
System of the 21st Century" on June 16, 1998.11 While LDP's report
mentioned the concept of "wa" (harmony) which would not require
much use of law, litigation, and legal profession and took a more
"law and order" tone in its section on criminal justice, its dominant
tone and specific proposals were very similar to the Keidanren
proposals.

These proposals by Keidanren and the LDP created a political
opportunity for other groups which had unsuccessfully proposed
reforms in the past. Most notably, the Japan Federation of Bar
Associations (JFBA) had long proposed to appoint judges from
among practicing attorneys, reintroduce jury trials in a purer form,12
extend the system of state-appointed attorneys from the post-
indictment stage to the investigation stage, and increase state
support to the civil legal aid system. The JFBA initially hesitated to
participate in the political process of justice system reform because it
was likely to increase the number of practicing attorneys and to
reduce the monopoly they enjoyed. But eventually, the JFBA
decided to participate in the political process and seek realization of
its long-held proposals. Thus, the justice system reform became a

10. This is a selective list. There were other reform proposals.
11. Jiyil minshut6 shih6 seido chosa kai hakoku (9 J
I) [Liberal Democratic Party, Justice System Research Committee Report],

21seiki no shih6 no tashikana shishin ( [Firm
Guidelines for Justice in the 21st Century], June 16, 1998, available at
http://www.veritaslaw.jp/ronbun-doc/20090929133643_1.pdf#search='21%E4%B
8%96%E7%B4%80%E3%81%AE%E5%8F%B8%E6%B3%95%E3%81%AE%E7%A2%
BA%E3%81%8B%E3%81 %AA%E6%8C%87%E9%87%9D' (last visited Feb. 16,2013).

12. A limited form of jury trials was conducted in Japan from 1928 to 1943. See
Kenzo Takayanagi, A Century of Innovation: The Development of Japanese Law, 1868-
1961, in LAW IN JAPAN: THE LEGAL ORDER IN A CHANGING SociETY 22 (Arthur Taylor
Von Mehren ed. 1963).
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national agenda.
In this environment of the rising expectation for justice system

reform, the government decided to establish the JSRC. The
government presented the Act to Establish the Justice System
Reform Council to the Diet (Japanese Parliament) on February 5,
1999, and the Diet passed it on June 30, 1999. The Act went into
effect less than a month later on July 27, 1999, and the JSRC was
established on the same day.

Article 2 of the Act set forth the mandate of the JSRC. "The
Committee shall clarify the roles the justice system should play in
our society in the 21st century and conduct investigation and
deliberation on the realization of a justice system more accessible to
citizens, citizens' participation in the justice system, the shape of
legal profession and the enrichment and strengthening of its
functions, and other fundamental measures required for the reform
of the justice system and its foundations." Given the political
process preceding this Act, the mandate of the JSRC was fairly clear
in spite of this abstract language - the JSRC was expected to
produce recommendations on a more user-friendly judicial system,
public participation in the administration of the judicial system, and
an expanded and more competent legal profession.

Independence of the JSRC from the legal profession was a
major consideration because the MOJ, as well as the Supreme Court
and the JFBA, were part of the subjects for reform. Unlike previous
committees on issues of the justice system, the JSRC was not
established under the MOJ. Instead, the JSRC was established
directly under the Cabinet. For the same consideration, a majority
of the JSRC's 13 members were appointed from outside legal
academia and the legal profession. They included: three senior
members of the legal profession (a former chief judge of a high
court, a former head of a high prosecutor's office, and a former JFBA
president); three law professors (one each in constitutional law, civil
procedure, and criminal procedure); two business people (one each
representing Keidanren and the Tokyo Chamber of Commerce); the
president of the Federation of Private Universities; a professor of
accounting; the president of a major foundation (the Nippon
Foundation); one representative each from the largest labor
organization (Rengo or the National Confederation of Private-Sector
Trade Unions) and a consumer organization (Shufuren or the
Federation of Housewives); and a novelist. Koji Sato, a former
professor of constitutional law at Kyoto University, was selected as
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the Chairperson of the JSRC at its first meeting. Sato had long been
involved in administrative reform.

A matter of concern was the Secretariat established under the
JSRC. While JSRC members were to work on a part-time basis,
members of the Secretariat were to work full-time, collect
information, and prepare deliberations of the JSRC. The Secretary
General was a prosecutor seconded from the MOJ, and other
members were also seconded from various government agencies
and the JFBA.13 Some observers were concerned with the possibility
of the Secretariat controlling the deliberation of the JSRC and
leading them to take a conservative implementation of its mandate.
Partly based on this fear, a watch dog monthly journal was
published to closely monitor, comment on, and, if necessary,
criticize the JSRC.14

II. Recommendations by the Justice System Reform Council

Deliberation of the JSRC was remarkably open to the public for
a government committee. Minutes were quickly uploaded to its
website,15 and outside observers could express opinions, present
relevant information, and make proposals throughout its
deliberation. The pace of deliberation was also fast. At its ninth
meeting on December 21, 1999, the JSRC put together a document
entitled "The Points at Issue in the Justice System."16 The JSRC
asked the following question to itself, indicating the relationship
between the preceding administrative reform and this justice system
reform:17

13. Shunsuke Marushima, the keynote speaker of our symposium, was a senior
member of the Secretariat.

14. Gekkan shih6 kaikaku (q flJI iRt&) [Journal of Judicial Reform in Japan]
was published by Gendai Jinbunsha (MftA{CXt) from October 1999 to September
2001. This author was an editor.

15. It still exists. See http://www.kantei.go.jp/jp/sihouseido/ (last visited Feb.
16, 2013).

16. Shih6 seido kaikaku shingikai ( USRC], Shih6 seido
kaikaku ni mukete (ronten seiri) (JrbIAT~ AR ) [Points at
Issue in the Justice System] [hereinafter The Points at Issue] Dec. 21, 1999, available at
http://www.kantei.go.jp/jp/sihouseidolpdfs/1221ronten.pdf (last visited Feb. 16, 2013).
The official English translation is available at http://www.kantei.go.jp/foreign/policy/
sihou/singikai/99122L-e.html (last visited Feb. 16, 2013). Quotations in the text are
from the English translation.

17. Unless otherwise noted, the indented quotations hereinafter are taken from
the official translation of the JSRC final report. See infra note 23.
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Now, it is one hundred years since the compilation of the Civil
Code and fifty years since the enactment of the Constitution of
Japan. Why is it now that the fundamental justice reform to
redefine the administration of justice is instituted as one of the
major supports to reconstruct "Our Country and Its Shape" after
the administrative reform?

The JSRC answered the question in the following statement:

It is because we feel keenly that it is difficult for us to have an
extensive view of the 21st century society without facing head on
at the fundamental issue which we have carried with us for one
hundred and thirty years since the beginning of the modem age;
that is, what must we do to make the law of a nation flesh and
blood of "Our Country and Its Shape"?18

These statements imply that the JSRC thought that the law of
Japan had not yet become "flesh and blood" of the country in spite
of the history of 130 years of the modem legal system in Japan. One
may be surprised by this thought if one takes a formalistic concept
of the rule of law,19 because an elaborate system of statutes had
existed and a highly centralized, closely coordinated judiciary had
applied them. However, the JSRC took a more substantive concept
of the rule of law as indicated in the following statement:

This time of undergoing immense reform, the concept of the rule
of law that all the people are equal under the law, and the
substantial significance of administration of justice ... that a fair
third party shall make a decision based upon a fair and clear legal
rule are never emphasized too much... 20

"All the people" in this statement includes the government; the
JSRC recognized the need to make the government more legally
accountable and to make the judicial system a fairer third party to
apply clearer legal rules. In other words, the JSRC was going to
make proposals to move from the rule by law 21 where the justice
system functioned essentially as an administrative instrument of the
government to the rule of law where private parties can use the
justice system to promote and protect their interests against the

18. Both quotations are from the last paragraph of Chapter II, Section 1 of The
Points at Issue, supra note 16.

19. On formalistic and substantive concepts of the rule of law, see Chapters 7
and 8 of BRIAN Z. TAMANAHA, ON THE RULE OF LAW: HISTORY, PouTIcs, THEORY
(2004).

20. Last paragraph, Chapter I, Section 2 of The Points at Issue, supra note 16.
21. On the concept of rule by law, see TAMANAHA, supra note 19, at 92-93.
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government.
The JSRC also defined the role of the legal profession in stating

that "[1]ike medical doctors who are indispensable for people's
health-care service, administration of justice (the legal profession)
should play the role of the so-called 'doctors for the people's social
life."'22 This implied a view that the legal profession should become
more readily available and useful in a wider range of areas in social
life and in all corners in the country. The JSRC concluded this
document by presenting a list of issue items for its deliberation.
This list was a declaration of JSRC's intention to make proposals for
a truly comprehensive justice system reform.

The JSRC spent the next 54 sessions to solidify those items. The
JSRC held four public hearings in four major cities in 2000,
conducted six field visits to central and local courts, prosecutor's
offices, and bar associations in 1999 and 2000, and visited the United
States, Germany, France, and the United Kingdom in 2000. The
JSRC finally presented its 118-page report subtitled "For a Justice
System to Support Japan in the 21st Century" to Prime Minister Jun-
ichiro Koizumi on June 12, 2001.23

Excluding the Introduction and Conclusion, the report was
divided into the following five chapters:

Chapter I. Fundamental Philosophy and Directions for Reform of
the Justice System
Chapter II. Justice System Responding to Public Expectations
Chapter III. How the Legal Profession Supporting the Justice

22. Second paragraph, Chapter I, Section 2 of The Points at Issue, supra note 16.
23. Shih6 seido kaikoku shingikai ( [JSRC], Shih6 seido

kaikaku shingikai ikensho - 21seiki no nihon wo sasaeru shih6 seido
( J M 21tl)E FI$ .J J-) [Report of the
JSRC - A Justice System for Japan in the 21st Century], June 12, 2001, available at
http://www.kantei.go.jp/jp/sihouseido/report/ikensyo/pdf-dex.htmi (last visited Feb. 16,
2013). The official English translation entitled Recommendations of the Justice System
Reform Council -For a Justice System to Support Japan in the 21st Century - is available at
http://www.kantei.go.jp/foreign/judiciary/2001/0612report.html (last visited Feb. 16,
2013). Statistical and other materials used by the JSRC for its deliberations are
available in the CD-ROM appendix of 9 -r- 9 7 b (Jurist), No. 1208 (2001), a
semimonthly law journal in Japan. Daniel H. Foote, a presenter at our symposium
and a contributor to this symposium issue, prepared the English translation.
Without his heroic effort, it would be nearly impossible to attract international
attention to this comprehensive reform of the Japanese justice system. Quotations
in the text are from this English translation, sometimes in abridged forms. The
English translation has no page numbers.
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System Should Be

Chapter IV. Establishment of the Popular Base of the Justice
System

Chapter V. Promotion of this Reform of the Justice System

At the beginning of Chapter I, the JSRC summarized its task by
asking the question: "How must various mechanisms comprising
the justice system and the legal profession, which serves as the
bearer of that system, be reformed so as to transform the spirit of the
law and the rule of law into the 'flesh and blood' of Japan?", and
clearly recognized the relationship of justice system reform with
preceding reforms by the following statement:

Japan, which is facing difficult conditions, has been working on
various reforms, including political reform, administrative reform,
promotion of decentralization, and reforms of the economic
structure such as deregulation. What commonly underlies these
reforms is the will that each and every person will break out of the
consciousness of being a governed object and will become a
governing subject, with autonomy and bearing social
responsibility, and that the people will participate in building a
free and fair society in mutual cooperation and will work to
restore rich creativity and vitality to this country. This reform of
the justice system aims to tie these various reforms together
organically under "the rule of law" that is one of the fundamental
concepts on which the Constitution is based. Justice system
reform should be positioned as the "final linchpin" of a series of
various reforms concerning restructuring of "the shape of our
country."

In Chapter I, Part 3, the JRSC defined the three pillars of justice
system reform. They are (1) "a justice system that meets public
expectations," (2) "the legal profession supporting the justice
system," and (3) "establishment of the popular base." As described
above, the structure of the report reflected these three pillars.

The first group of recommendations addressed the justice
system itself. For civil justice, the JSRC stated:2 4

- With regard to litigation, the aim is to reduce the current
duration of proceedings by about half by enhancing the content of
proceedings, with the intention that users can obtain proper,
prompt and effective remedies. For that purpose, planned

24. The rest of this section is a revised version of Miyazawa, supra note 2, at 56-
61.
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proceedings shall be promoted by making it compulsory to confer
to set a proceeding plan, and the process to collect evidence shall
be expanded.

- For cases requiring specialized knowledge, the court-appointed
expert witness system shall be improved and a new system in
which experts participate in the legal proceedings shall be
introduced.

- For lawsuits relating to intellectual property rights, the
processing system of specialized departments at both the Tokyo
and Osaka District Courts shall be further reinforced so that those
departments function substantially as patent courts.

- Measures to reinforce response, such as introduction of labor
conciliation, shall also be taken for labor-related cases, which have
been increasing remarkably in number, mainly for individual
labor-management related cases.

- The functions of the family court and the summary court shall be
reinforced by readjusting their jurisdiction, etc.

- In order to secure the effective realization of rights, new
measures to improve the civil execution system shall be
introduced.

- In order to expand public access to justice, efforts should be
made to reduce the costs that users bear, to expand civil legal aid,
and to reinforce access points that comprehensively offer
information on the justice system.

- Efforts should be made to expand and vitalize alternative
dispute resolution (ADR), with the intention that the people can
choose from among diversified dispute resolution methods
according to individual needs.

- Based on the recognition that the role to be played by the justice
system takes on even greater importance in the context of a
system of separation of powers, or checks and balances, it is
necessary to aim at reinforcing the judicial-check function vis-A-
vis the administration.

For criminal justice, the JSRC stated:

- In order to further reflect the people's sturdy social common
sense on the content of trials, a new system shall be introduced for
certain serious cases, under which the general public will
participate in deciding cases together with judges.

- In order to reinforce and speed up trials, from the viewpoint of
reinforcing the arrangement of the issues and expanding the
disclosure of evidence that contributes to that arrangement, a new
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preparatory proceeding shall be established and clearer rules
relating to disclosure of evidence shall be established, and the
holding of trial sessions on consecutive days shall be made the
basic principle.

- From the standpoint of securing fairness of criminal justice, in
order to effectively secure the suspects' and defendants' rights to
receive assistance of defense counsel, the public defense counsel
system for these people shall be established.

- Concerning how the institution of public prosecution should
be ... a system of giving legally binding force to specific
resolutions by the Inquests of Prosecution shall be introduced so
as to reflect popular will more directly.

- In order to ensure that questioning of suspects is conducted in a
proper manner, a system shall be introduced establishing a duty
to make written records of conditions of the questioning.

The second group of recommendations dealt with the legal
profession. The JSRC stated:

- With regard to the number of legal professionals, the aim is to
achieve 1,500 successful applicants for the existing national bar
examination in 2004, and, while keeping watch over the progress
of establishment of the new legal training system, to increase the
number of successful applicants for a new national bar
examination to 3,000 per year in about 2010.

- With regard to the system for legal training, in order to secure
legal professionals with suitable quality to undertake the
administration of justice in the 21st century, the system shall not
consist of selection based upon the "single point" of the national
bar examination. Rather, a system for legal training shall be
established that consists of a "process" that organically connects
legal education, the national bar examination, and apprenticeship
training. As the core of the system, graduate schools specialized
in training of legal professionals (hereinafter referred to as "law
schools") shall be established.

- With regard to the lawyer system, public access to lawyers shall
be expanded by strengthening the work structure of lawyers,
including reinforcing legal consultation activities, making
lawyers' fees clearer and more rational, and strengthening
expertise, taking into account the needs of society. In addition,
measures shall be taken to drive home and improve legal ethics,
such as making disciplinary procedures clearer, prompter, and
more effective.

- With regard to the public prosecutor system, from the
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standpoint of securing public trust in the strictness and fairness of
public prosecution, measures to reform the consciousness of
public prosecutors shall be taken, such as thoroughgoing review
of the human resources and education systems. This includes
having public prosecutors spend time working at places where
they can learn the sense of the general public. Also, a system shall
be established that can reflect the voices of the people with regard
to the administration of the public prosecutors offices.
- With regard to the judge system, measures shall be taken to
diversify sources of supply for judges, such as promotion of
appointment of lawyers as judges and reform of the assistant
judge system, which includes establishment of a system to
institutionally secure that assistant judges accumulate diverse
experience as legal professionals in various positions other than as
judges. In addition, a system shall be established in which
organizations reflecting public views participate in the process of
appointing judges and a system shall be established to secure
transparency and objectivity of personnel evaluation.

The third group of recommendations concerned the popular
base for the justice system. The JSRC stated:

- As a new system for popular participation in litigation
proceedings which constitute the core of the justice system, a new
system shall be introduced for a portion of criminal cases. Under
this new system, the general public can work in cooperation with
judges, sharing responsibility for and becoming involved in
deciding the cases autonomously and meaningfully.
- In the civil procedure, for cases that require specialized
knowledge, a system shall be introduced in which experts become
involved in all or part of trials and support judges.
- The existing participation systems shall be expanded, such as by
giving legally binding force to certain resolutions by Inquests of
Prosecution and by expanding the court councilor system as a
part of reinforcement of the function of the family court
accompanying transfer of jurisdiction for actions related to
personal status.

- A system to reflect public views on procedures for appointment
of judges and a scheme to further reflect public views on
administration of the courts, the public prosecutors' offices and
the bar associations shall be introduced.

- Coordination of conditions to make such participation in the
administration of justice effective shall be promoted, such as
realization of an easily understandable system of justice including
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adjustment of the basic laws, reinforcement of legal education and
promotion of information disclosure relating to the administration
of justice.

The main body of the report consisted of an elaboration on
these recommendations. Some sections are more elaborate than
others, and signs of compromise with those who wanted to keep the
status quo were everywhere. Moreover, the JSRC did not touch on
some important issues. The most conspicuous example is criminal
investigation. Criminal investigations consisted of lengthy
detentions, heavy reliance on confessions, interrogations without
the presence of a defense lawyer, and a lack of audio-video
recordings of interrogations. 25 These practices had been criticized as
the causes of false accusations. While a series of recent cases have
created strong criticism and a special panel of MOJ's Legislative
Council is now discussing the introduction of mandatory electronic
recording of interrogations, 26 the problem had long been recognized
and reform proposals had been made before the establishment of
the JSRC. Nonetheless, the JSRC merely recommended requiring
interrogators to keep written records of conditions of interrogation.

The JSRC also failed to notice some developments which would
have impacted the implementation of recommendations. The most
serious development was the rise of the victim rights movement. It
demanded the right of victims and their representatives to actively
participate in criminal trials, question the defendants, and
recommend a sentence. 27 While the National Association of Crime

25. For a general description of the legal system on criminal investigation in
Japan, see SETSUO MIYAZAWA, POLICING IN JAPAN: A STUDY ON MAKING CRIME 16-25
(Frank G. Bennett, Jr. & John 0. Haley trans. 1992).

26. Judicial System Reform, THE JAPAN TIMEs, July 10, 2011 (a special panel of
MOJ's Legislative Council on June 29, 2011, started discussions on the reform of
criminal procedure, with electronic recording of interrogations as a major issue);
Opinion: Improving Japanese Justice, THE JAPAN TIMES, Jan. 8, 2013 (demanding
electronic recording of the whole process of interrogation). Electronic versions of
both articles are available on LEXIS/NEXIS (last visited Feb. 17, 2013).

27. See Setsuo Miyazawa, The Politics of Increasing Punitiveness and the Rising
Populism in Japanese Criminal Justice Policy, 10 (1) PUNISHMENT & SOcIETY 47 (2008);
David Johnson, Early Returns from Japan's New Criminal Trials, THE ASIA-PACIFIC
JOURNAL (Sept. 7, 2009), http://japanfocus.org/-david-tL-johnson/3212 (last visited
Feb. 17, 2013); Shigenori Matsui, Justice for the Accused or Justice for Victims?: The
Protection of Victims' Rights in Japan, 13 ASIAN-PAC. L. & POL'Y J. 54 (2011). See also
Hiroshi Fukurai, A Step in the Right Directionfor Japan's Judicial Reform: Impact of the
Justice System Reform Council (JSRC) Recommendations on Criminal Justice and Citizen
Participation in Criminal, Civil, and Administrative Litigation, 36 HASTINGS INT'L &
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Victims and Surviving Families (NAVS) was established in January
2000 with a phenomenally successful first symposium which
immediately attracted attention from conservative politicians and
the media, and NAVS' agenda had included such a right for active
participation in criminal trials, the JSRC failed to pay any attention
to what might result in criminal trials which would have both lay
judges and victim participants.

Nevertheless, this was the first time that major reforms were
successfully proposed by a government committee as national
policies. This included a large increase in the number of legal
professionals, a fundamental change in legal training system, and
the introduction of lay judges. This was clearly a major
achievement. The consensus was that it was largely due to the
composition of the JSRC, where representatives of the judiciary, the
public prosecutor, and the bar were in the minority; and the one for
the bar was actually most progressive among the 13 members.

JSRC's recommendations on June 12, 2001, were
enthusiastically supported by the media. All of the four major
national dailies published summaries of the recommendations and
commentaries on the following morning.28 Most of them followed
up those articles with editorials urging the faithful implementation
of the recommendations. The headlines of those editorials were
"Will They Meet the Deadline: Law Schools"
( -t1 i i;&C"- R/J- L t 7 M),29 "Justice System Reform:
Changing Attitudes of Legal Profession Is the Priority."

COMP. L. REV. 517 (2013).
28. See, e.g., Saiban e no shimin sanka unagasu shiho seido kaikaku shingikai ga

ikensho (a-J OfiL& )Dixf t1&J I k **a=i R ) [Citizens'
Participation in Litigations Urged: The JSRC Presented Its Opinions], ASAmI
SHIMBUN, June 13, 2001 (available on the online database Kikuzo II Visual (last
visited Jan. 12, 2013)); Shiha seido kaikaku shingikai-saishu iken - 21seiki no shih6 no
sugata ha ( JA M * AR 211tth2 D 4I)M ) [Final Opinions of
the JSRC: What Is the Shape of the Justice System in the 21st Century?], MAINICHI
SHIMBUN, June 13, 2001 (available on the online database Mainichi News Pack (last
visited January 30, 2013)); Saiban jinsokuka he gutaizo-shihishin ga saishii iken
( J ' t & [Concrete Images for Speedier
Litigations: The JSRC Presented Final Opinions], NiHON KEIZAI SHIMBUN, June 13,
2001 (available on the online database Nikkei Telecon 21 (last visited Feb. 8, 2013);
Shiha seido kaikaku shingikai ikensho no y6ten (kaisetsu) (
P ORT)A (MR) ) [Main Points of the Final Opinions of the JSRC

(Commentary)], YOMIURI SHIMBUN, June 13, 2001 (available on the online database
Yomidasu Rekishikan (last visited Feb. 8, 2013)). The newspaper articles in the rest of
this paper can be found in the online databases mentioned here.

29. ASAHI SHIMBUN, June 27,2001.
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(~IfJA: & AO J11 #9~i ),o "Tackle the Justice
System Reform with the Entire Cabinet" (WIM&V-F'9
51 f'ify 09 WE9-k),3l and "Justice System Reform: Crucial
Moment for Realizing 'User-Friendliness."' ( $f])R

FWJ"T (T)A W't-E LfZ').32 The justice system reform,
thus, set sail with great fanfare.33

III. Return of the Old Policy-Making ProcessM

A. Bureaucracy for Implementation

I concluded a paper I published in 2001 with a statement that
"Details still remain undecided. Much will depend on the
legislative process that is expected to commence very soon."35 The
process for implementing the recommendations of the JSRC was
initiated by the establishment of the Office for the Preparation of the
Promotion of Justice System Reform (the Preparation Office) under
the Cabinet. The main function of the Preparation Office was to
draft the Law on the Promotion of Justice System Reform (the
Promotion Law) and to prepare for the establishment of the
Headquarters for the Promotion of Justice System Reform (the
Promotion Headquarters) that would be headed by the Prime
Minister.

The establishment of the Preparation Office marked the return
of a legislative process that is dominated by the MOJ. A prosecutor
was appointed to head the Preparation Office. The Office had
approximately 30 members that included several members who
were temporarily assigned from various government agencies and
the JFBA, but the majority of members were prosecutors and judges.
In other words, the implementation of the reforms was largely
placed in the hands of judicial bureaucrats who themselves were the

30. MAINICHI SHIMBUN, June 17, 2001.
31. NIHON KEIZAI SHIMBUN, June 13, 2001.
32. YOMIURI SHIMBUN, June 13, 2001.
33. For a comprehensive analysis of the process of the justice system reform up

to this point, see Setsuo Miyazawa, The Politics of Judicial Reform in Japan: The Rule of
Law at Last?, 1 ASIAN-PAC. L. & PO'Y J. 89 (2001).

34. This section is a revised and partly abridged version of Miyazawa, supra
note 2, at 61-74. For a general analysis of the situation soon after the start of
implementation, see Daniel H. Foote, Introduction and Overview: Japanese Law at a
Turning Point, in FOOTE, supra note 5, at xix-xxxix.

35. Miyazawa, supra note 33, at 121.
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main targets of the proposed reforms.
The Preparation Office did not limit its activities to the drafting

of the Promotion Law and the preparation of the Promotion
Headquarters. Although the Promotion Headquarters was to
become the main agency for designing the details of the reforms, the
Preparation Office proceeded to start discussions about substantive
policy matters with various government agencies and outside
organizations that were related to each reform item. Furthermore,
the Preparation Office took the position that it was not required to
open its policy-making process to the media and the public, because
its policy-making process should be the same as that of every other
policy-making processes in government agencies in Japan.

The Preparation Office succeeded in obtaining a higher status
and more power than existing government agencies that were more
directly related to particular issues. This was evident in the
designing of a new system for the production of legal professionals,
including the core reform issue of establishing graduate professional
law schools. 36 Since the policy-making process on this issue was a
typical example of implementation processes of JSRC
recommendations, this and the following subsections will provide
some details about it.

Since the JSRC recommended that new graduate professional
law schools be established as part of the university system covered
by the Law on School Education, the MEXT assigned the matter to
its Central Education Council soon after the presentation of the JSRC
recommendations to the Prime Minister. The Ministry's Sub-council
on Universities established the Committee on Graduate Professional
Law Schools (the Law School Committee) on June 15, 2001, only
three days after the presentation of the JSRC recommendations.

The Law School Committee included 16 prominent members.
Seven law professors were appointed to the Committee. Two other
academics on the Committee were the president of Hitotsubashi
University, who was an economist; and a professor from the
National Institution of Academic Degrees, who was a specialist in
higher education. A member was included from each of the MOJ,

36. See generally Yoshiharu Kawabata, The Reform of Legal Education and Training
in Japan: Problems and Prospects, 43 S. TEX. L. REV. 419 (2002); Setsuo Miyazawa,
Education and Training of Lawyers in Japan: A Critical Analysis, 43 S. TEx. L. REv., 491
(2002); James R. Maxeiner & Keiichi Yamanaka, The New Japanese Law Schools:
Putting the Professional into Legal Education, 13 PAC. RIM L. & PoL'Y J. 303 (2004).
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the judiciary, and the JFBA. Three members were appointed to
represent end-users of legal services, including a vice president of
Rengo, the largest labor organization, who was also a former JSRC
member; a legal commentator from Nihon Keizai Shimbun, the top
economic newspaper; and the head of the legal department of
Toyota.

Establishing of the new system for the production of legal
professionals included the following four main issues: (1) standards
for the chartering of new graduate law schools; (2) a system of and
standards for the accreditation of graduate law schools that have
been chartered; (3) a proposal for a new National Bar Examination;
and, (4) a new apprenticeship training system.

At its first meeting on August 31, 2001, however, the Law
School Committee decided to limit its scope to the chartering
standards, much simpler and more abstract than the accreditation
standards. It even announced that the Preparation Office should
decide the details of the legal education standards for chartering. In
doing so, the Committee referred the more substantial question of
the content of the new legal education system to the closed process
dominated by judicial bureaucrats.

In the meantime, the Promotion Law was enacted on October
30, 2001. The Promotion Law stipulated that the government had
the responsibility to draw up the Plan for the Promotion of Justice
System Reform (the Promotion Plan) by a Cabinet decision and to
take whatever legal, financial, and other measures that are necessary
to implement concrete policies within the three-year period during
which the Promotion Law remained effective.

The Promotion Headquarters was formed on December 1, 2001,
and the Prime Minister became its nominal head. All the cabinet
members also became members, including the Justice Minister and
the Chief Cabinet Secretary as the vice heads. The real work was to
be carried out by its Secretariat (the Promotion Secretariat),
established as the successor of the Preparation Office. The new
Promotion Secretariat had some 50 members. The Secretary General
was a former judge who transferred to the MOJ as a prosecutor in
the middle of his judicial career. The majority of staff was
prosecutors and judges who were temporarily assigned to the
Secretariat. Under the Secretariat, ten Deliberative Committees
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(kentokai) were formed, each in charge of details of one area.37 Some
observers expressed a concern that a Secretariat staffed mainly by
mainstream prosecutors and judges would largely try to implement
the JSRC recommendations at the lowest possible level.

The Advisory Council (the Promotion Advisory Council) was
established to advise the Promotion Headquarters. It had eight
members. Since the Prime Minister was expected to attend some of
its meetings, it was widely expected that the Promotion Advisory
Committee would try to oversee the Secretariat.

B. Politics over Implementation of the JSRC Recommendations
Another complication that had not existed during the term of

the JSRC was the aggressive involvement of LDP politicians. The
continuous control of the government by the LDP since 1955, except
the period between 1993 and 1996, had led to the development of a
policy-making system that allowed intervention by LDP politicians
at the stage between the preparation of a policy by respective
government agencies and the final adoption of the policy by the
Cabinet. The central forum for political intervention is the LDP
Policy Affairs Research Council (the LDP Council), which is divided
into several divisions each of which roughly corresponds with a
ministry in the government. LDP politicians who represent the
interests of respective ministries or concerned pressure groups,
commonly called "zoku" (tribes), try to exert their influence to
promote, block, or modify proposed policies affecting their
respective constituencies. Among these divisions, the Research
Council on the Judicial System had jurisdiction over judicial reform,
and its Subcommittee on the System of Training of Legal
Professionals, Legal Education, and Qualifying Examination started
to meet in March 2002. LDP politicians in the Subcommittee were
called homu-zoku (judicial tribe).

37. Those areas were: labor disputes; access to justice; ADR; arbitration;
administrative litigation; public participation in the administration of justice and
criminal justice; publicly funded criminal defense system; internationalization;
education and training of legal professionals; and, legal professionals. Each
Deliberative Committee had eleven members. Their minutes are still available at
http://www.kantei.go.jp/jp/singi/sihou/kentoukai/index.htnl (last visited Feb.
18, 2013). Daniel H. Foote was a member of the Deliberative Committee on the
education and training of legal professionals. Satoru Shinomiya, Esq., a member of
the one on the public participation in the administration of justice and criminal
justice which designed the saiban-in system, attended our symposium.
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These developments alerted progressive observers. Therefore,
the same group of scholars who had earlier published a monthly
magazine38 started a new bimonthly magazine in May of 2002.39
Around this time, the four major national dailies also published
editorials which criticized the downgrading of many aspect of the
new system, particularly the reform of legal education; examples of
their titles were "Don't Forget the Starting Point of the Reform: Law
Schools" (dSOSA, h6 '& rkA4 ) ,40 "Law Schools: The
Justice System Reform Is Endangered?" (Maf WZ[

h ) "Don't Allow Emasculation of Law
Schools" ( )T h9 & &N '), and "Law Schools: The
Entire Legal Profession Should Seek to Realize Meaningful
Contents" ( 4kY Wt I 61±) 43

C. Politics of the Reform of Education and Training of Legal
Professionals

Reform of the system for the education and training of legal
professionals was the first priority of the Promotion Secretariat
because the JSRC deemed it the basis of the entire judicial reform
agenda. New laws and regulations were enacted in the fall of 2002
in order for new graduate law schools to be established in April of
2004.44 The political process relating to this issue had reached a
conclusion in August of 2002, ahead of all the other reform issues.
As explained above, the establishment of a new system for the
production of legal professionals included the following four main
items: (1) standards for chartering new law schools; (2) the system
and standards for accreditation of law schools that have already
been chartered; (3) a new National Bar Examination; and, (4) a new
system of apprenticeship training.

The design of the new National Bar Examination became the

38. Gekkan shih6 kaikaku (l flJ i) [Journal of Judicial Reform in Japan],
supra note 14.

39. Its title was ) Y#(Causa). This author was a member of the editorial
board and wrote several articles for KAUSA. This bimonthly was closed in April
2004.

40. ASAHI SHIMBUN, Aug. 26, 2002.
41. MAINICHI SHIMBUN, June 17, 2003.
42. NIHON KEIZAI SHIMBUN, Feb. 2, 2002.
43. YOMIURI SHIMBUN, Oct. 13, 2002.
44. A Japanese academic year starts in April and ends in March, with summer,

winter, and spring recesses interspersed.
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most politically contentious issue in the debate over the reform of
the system of education and training of legal professionals. The
central subject of the debate was not the new examination itself, but
the Preliminary Examination for those who want to take the new
examination without going to a law school.

The MOJ initiated the debate. On the one hand, the JSRC
proposed an exception to the requirement of a degree from a law
school to sit for the examination for those who cannot afford to go to
a law school, or for those who do not need to go to a law school
because of their practical experience in law-related jobs. However,
the MOJ argued that such limitations were impossible to design.
Several members of the Law School Committee of the Central
Education Council of the MEXT criticized the MOJ's position, as did
members of the Advisory Committee of the Promotion
Headquarters.

Yet, the MOJ and the Promotion Secretariat argued that their
proposal would not violate the JSRC proposal because applicants'
financial conditions and practical backgrounds could still be
examined in the Preliminary Examination itself. They also argued
that since the Preliminary Examination could be designed to test
whether applicants have the same level of legal knowledge as that of
law school graduates, their proposal would not violate the ideal
presented by the JSRC.

Many observers believed that the MOJ and the Promotion
Secretariat took such a position because they wanted to maintain the
importance of the bar exam itself and with it, the power of the
Ministry. The Deliberative Committee on Education and Training of
Legal Professionals never published a formal report on this issue. It
simply stopped discussion on the Preliminary Examination after
June 2002, leading many observers to believe that the MOJ prevailed
in this debate. Some observers believed that homu-zoku politicians
contributed to this result through lobbying for the interest of the
cram school industry.

The old Bar Examination would be gradually narrowed in the
five-year transition after 2006. Much, therefore, depended on the
implementation of the old and new Bar Examinations by the new
National Bar Examination Committee (the Examination Committee).
While the old Examination Committee consisted of only three
members, with one each from the MOJ, the judiciary, and the JFBA,
the JSRC proposed to expand it to include law professors and public
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members. The idea was that such an expanded Examination
Committee might not be as easily dominated by the MOJ and the
judiciary, as was the case under the old system. Still, uncertainty
remained.

After the political process strongly influenced by LDP
politicians described above, the Cabinet approved on October 18,
2003 the establishment of graduate professional law schools in 2004
and immediately presented legislation designed to accomplish this
to the Diet. In April of 2004, graduate professional law schools were
ready to open their doors. One of the laws amended to make this
possible is the Law on School Education. The amendment had two
main purposes. One was to introduce the concept of professional
schools as a new category of graduate programs at Japanese
universities. Law schools would exemplify this plan. The other
purpose was to introduce the concept of accreditation. The
Education Minister would certify accreditation organizations, and
more than one accreditation organization might exist in each field.
Universities and colleges would be required to receive periodic
accreditation. The accreditation system for law schools would
exemplify this requirement. The introduction of graduate
professional law schools, therefore, represents a major change in
Japanese higher education as well.

The introduction of the new graduate law school system also
entailed the passage of a law concerning coordination between law
schools and the National Bar Examination. The provisions
regarding the role of the Justice Minister vis-a-vis the Education
Minister in chartering and accreditation were even more important.
The Justice Minister may present opinions to the Education Minister
regarding chartering standards and accreditation organizations; the
Justice Minister may request the Education Minister to take
measures against a law school; and, the Education Minister may
seek consultation with the Justice Minister regarding the National
Bar Examination.

Another law that was amended was the Court Act. The
amendment reduced the length of judicial traineeship to one year,
for those who pass the new National Bar Examination and to one
year and four months for those who pass the old National Bar
Examination.

The most crucial issue for the successful development of law
schools and the new system for training legal professionals based on
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law schools was the administration of the new National Bar
Examination and the Preliminary Examination. If the new National
Bar Examination was administered as a competitive examination
with a limited quota or if the Preliminary Examination passed a
large number of applicants who simply do not want to go to a law
school, law schools would have no future. The amended and new
laws regarding law schools did not have any provisions on how
these two examinations should be administered.

After the highly politicized policy-making process described
above, the MEXT issued the standards for chartering new law
schools in March of 2003, and the Diet passed the law to allow
incumbent judges and prosecutors to become faculty members at
law schools while maintaining their status. Main features of new
law schools were the following:

(1) The standard term of study at a law school is three years, but a
law school may also have a two-year program. 45

(2) LSAT-type aptitude test was introduced for law school
applicants. The MEXT authorized two organizations, and law
schools may choose any of them.

(3) A minimum of twelve full-time faculty members is required;
fifteen to one student/faculty ratio must be maintained.
However, one-third may be counted also as full-time faculty
members at undergraduate law faculties and academic graduate
schools of law until 2013. The teaching load of such double-
counted faculty members might be simply doubled.

(4) 20% of full-time faculty members must have a practical
experience of more than five years, and a system was established
to allow incumbent judges and prosecutors to become full-time
faculty members while maintaining their status. Faculty members
from practice may be counted as full-time faculty members even
when their teaching load is much smaller than regular faculty
members. -

45. Three-year program was considered a standard program, but law schools
were also allowed to have a two-year program for those who have already acquired
a high level of legal knowledge which does not require taking courses in the first
year. This two-year program was widely considered a compromise for those who
wanted to maintain undergraduate law faculties. In contrast, the new legal
education system in Korea required the universities which were authorized to open
a post-graduate profession law school to close its undergraduate law faculty. See,
Setsuo Miyazawa, Kay-Wah Chan, & Ilhyung Lee, The Reform of Legal Education in
East Asia, 4 ANN. REV. L. & Soc. Sci. 333, 354 (2008).
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(5) The law school should be independent from the
undergraduate law faculty in the same university. However, it
may be established within the existing academic graduate school
of law.46

(6) 30% of students must be graduates of non-law undergraduate
programs or those who have social experiences. But the definition
of social experience is determined by each school.

(7) The curriculum should not be limited to the subjects included
in the bar exam, but rather it should consist of not only basic
doctrinal courses, but also courses providing bases for legal
practice (e.g., professional ethics), courses on theories of law (e.g.,
the sociology of law) and related disciplines (e.g., political
science), and courses on advanced or applied fields of law (e.g.,
intellectual property law).

(8) 93 credits or more should be required for the completion of
three year programs; 63 credits or more are required for two year
programs.

(9) The degree of Homu Hakushi or J.D. will be awarded for those
who complete the program.

(10) Every law school must receive accreditation every five years.
The MEXT authorized three accreditation organizations, and law
schools may choose any of them.

Applications were made in June of 2003 to the MEXT for 72 law
schools. In spite of the stringent requirement of student-faculty
ratio of 15 to one, 68 out of 72 applicants succeeded to obtain
chartering by the MEXT. Since the 70 to 80% bar passage rate
expected by the JSRC implied approximately 4,000 entering
students, this unexpectedly large number of students worried many
observers about the passage rate that would be much lower than the
expected one.

The MEXT certified the Ministry-related National Center for
University Entrance Examinations (NCUSS) and the JFBA-related
Japan Law Foundation ULF) as organizations to administer LSAT-
type aptitude tests. 47 They administered the first exams in August
2003. In 2004, six more schools were approved, and the authorized

46. An academic graduate school of law designed to train legal academics is
usually attached on top of an undergraduate faculty of law. Naturally a law school
which established as part of an academic graduate school of law would have a
closer relationship with the undergraduate law faculty on the basis of which the
academic graduate school of law is established.

47. They are now merged.
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number of entering students reached 5,825.48
Finally, the significance of the sheer number of nearly 6,000

students each year should be considered. As described above, the
JSRC noted that "it is necessary to note that securing 3,000
successful candidates for the national bar examination annually is a
goal to be achieved 'deliberately and as soon as possible,' and this
number does not signify the upper limit." Law schools can produce
3,000 successful candidates when they graduate nearly 6,000
students in 2007. Still the passage rate would be only roughly 50%.
That is substantially lower than 70 to 80% expected by the JSRC.

D. Immediate Crisis of the Law School System

Law schools faced an enormous roadblock early in their
existence. That was the policy of the MOJ regarding the new
National Bar Examination. The National Bar Examination
Committee decided (1) to pass 900 to 1,100 in the new Examination
in 2006 and (2) to pass approximately twice as many in the new
Examination in 2007. Since approximately 2,200 students were
expected to graduate in 2006 from two-year programs, the pass rate
in that year was expected to reach 50%. Adding those who would
fail in 2006 to graduates from both three-year and two-year
programs in 2007, the pass rate would go down to nearly 30%.

These developments quickly had a strong chilling effect on
potential applicants to law schools, particularly graduates of non-
law undergraduate faculties and working people. The number of
people who took the NCUEE LSAT, for instance, declined from
35,499 in 2003, to 21,298 in 2004, 17,791 in 2005, and 16,630 in 2006.
The proportion of LSAT-takers with an undergraduate law degree
increased from 58.4% in 2003, to 62.1% in 2004, 67.4% in 2005, and
68.5% in 2006. The proportion of law school entrants with an
undergraduate law degree increased from 65.5% in 2005 to 70.1% in
2005, and 70.7% in 2006, while the proportion of entrants with work
experience declined from 48.4% in 2004 to 37.3% in 2005, and 33.3%
in 2006.49 All in all, the pool of potential applicants radically

48. For general analyses of the situation around that time, see Setsuo Miyazawa,
The Politics of Judicial Reform in Japan: The Rule of Law at Last?, in RAISING THE BAR:
THE EMERGING LEGAL PROFESSION IN EAST ASIA 107 (William P. Alford et al., eds.
2007); Foote, Introduction and Overview: Japanese Law at a Turning Point, supra note
34.

49. For these statistics, see Eri Osaka, Debate over the Competent Lawyer in Japan:
IAhat Skills and Attitudes Does Japanese Society Expect from Lawyers?, 35 INT'L J. Soc. L.
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shrunk, and the diversity of student body also shrunk. This shift
particularly strongly impacted a small number of law schools that
had admission policies to attract non-law graduates and working
students.

Under these extremely unfavorable developments, the first new
National Bar Examination was administered on May 19-23, 2006.
2,087 candidates completed the examination, and 403 takers, or
19.3%, were eliminated without grading their essay questions
because of their low scores in multiple choice part. The final result
of the first examination was published on September 21, 2006. Of
the total 2,087 graduates of two-year programs who took the exam,
1,009 passed, with the passing rate of 48.3%.

What has happened since then? Daniel H. Foote will explain it
in detail in his contribution to this symposium issue, along with his
analysis of the closely-related issue of the size of the legal
profession, particularly the number of practicing attorneys.

IV. Unrecognized Tenth Anniversary

Except the new law school system which has continued to face
an increasingly worsening crisis under the low and declining bar
passage rate and with the introduction of the Preliminary
Examination in 2011 which allows passers to take the Bar
Examination without graduating from a law school, the justice
system reform has ceased to attract media attention. Part of this
may be because other reform items were far less controversial or
many of them have been satisfactorily implemented. Whatever the
reasons, the tenth anniversary of the JSRC recommendations on
June 12, 2011, met with little fanfare and was nearly totally
unrecognized by the media.

The only exception among the four major national dailies was
Asahi Shimbun. First, it published a full-page article which reviewed
ten major points of reform, with an interview of Koji Sato, former
JSRC Chairperson.o This article reviewed (1) the Saiban-in system,

1 (2007).
50. Mijikana shih5 e mosaku tsuzuku - kaikakushin ikensho kara 10nen

([ J ik&* < * 29 /610-) [Continuing Groping for a User-
Friendly Justice System: Ten Years Since the JSRC Opinions], ASAHI SHIMBUN, June
7, 2011. For an overview of most of the reviewed points, see, Miyazawa, supra note
2, at 74-89.
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(2) the Japan Legal Support Center (nicknamed H6-Terasu),s' (3)
education of legal profession and law schools, (4) labor conciliation,
(5) judicial appointment, (6) provision of state-appointed attorneys
at the investigation stage, (7) expansion of ADR, (8) administrative
litigation, (9) the Intellectual Property High Court, and (10) binding
force of the Inquest of Prosecution.

Second, Asahi published a series of five articles, each of which
focused on one item.52 The featured topics were (1) positive impacts
of the increased number of practicing attorneys, particularly in areas
which used to have no or only a very small number of lawyers,
including a story about a small city in north-east Japan which was
heavily damaged by the tsunami on March 11, 2011, (2) contrasting
trends of labor conciliations and formal civil litigation, (3)
administrative litigation, (4) provision of state-appointed attorneys
at the investigation stage, and (5) in-house lawyers of companies
and local governments and the crisis of the law school which
produced such lawyers.

Third and finally, Asahi capped these articles with an editorial.53

The editorial stated that in contrast to the highly successful Saiban-
in system, the new system of training of legal professionals is
bumping into a thick wall, criticized lawyers who oppose further
increase of lawyers for their selfishness, and expressed a hope that a
new committee appointed by the government will engage in a rich
discussion which goes beyond selfish interests and motives.54

Asahi's evaluation may be summarized in the following way:
(1) Practicing attorneys: The policy to increase the number of

new lawyers has had a positive impact to increase lawyers working
in small towns, particularly those jurisdictions of branch district

51. See JAPAN LEGAL SUPPORT CENTER, http://www.houterasu.or.jp
/en/index.html (last visited Feb. 18, 2013); Miyazawa, supra note 2, at 84-86.

52. Shiho wa ima - kaikaku no 10nen (1)-(5) (JMitI1 'V 5i*010F(1)-(5)) [The
Justice System Now: Ten Years of Reform (1)-(5)], ASAHI SHIMBUN, June 6-10, 2011.

53. Shiha5 kaikaku 10nen - jidai ninau sou dou sodateru (A M0I10#
&fti1 5 J1 E 5 ffT C) [Ten Years of Justice System Reform: How Should We Rear
the Next Generation of Lawyers?], ASAHI SHIMBUN, June 14, 2011.

54. Asahi also published interviews of three people, a lawyer who worked in a
jurisdiction of a branch district court which had only one lawyer before his arrival,
the JFBA president who defended JFBA's current proposal to reduce the number of
new lawyers in terms of the interest of citizens, and Daniel H. Foote who argued
that Japan still needs a wider variety of lawyers. See Shih5 kaikaku-sono saki wa
( ARk {C0961) [Justice System Reform: What Lies Ahead?], ASAHI SHIMBUN,
June 14, 2011, morning.
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courts which used to have no or only one lawyer (called "zero-one"
areas). JFBA's program to provide financial assistance to lawyers
going to law offices in such areas (called Himawari Kasetsu Jimusho)
and law offices of the Japan Legal Support Center (nicknamed H5-
Terasu) operated by government budget have contributed to such a
result. However, just having one lawyer in such an area is not
enough, while there are also needs for better access to lawyers in
urban areas from indigent people, including temporary workers and
foreigners.

(2) H5-Terasu: It was established as a nation-wide organization
which provides the public with information about sources of legal
assistance, administers civil legal aid and state-appointed criminal
defense lawyers, provides legal assistance to crime victims, and
provides legal services in depopulated areas. It has increased its
law offices with full-time staff attorneys, and the number of callers
for information and the application to civil legal aid have been
increasing. However, it still needs to improve its public recognition.

(3) Law schools: Law schools have had a positive impact to
increase the number of lawyers who go into new practice settings,
including corporate legal departments and local governments.
However, too many law schools were established, and, as a result,
the bar passage rate has declined to 20 to 30%. Restructuring of the
system is inevitable.

(4) Judicial training and appointment:55 The system to give
opportunities to incumbent judges to work outside the judiciary has
spread, but the appointment of practicing attorneys as judges has
been very limited, with only one in 2010.56

55. Lower court judges are appointed by the Cabinet on the basis of the list of
candidates prepared by the Supreme Court for a term of ten years (Article 80 (1),
Constitutional Law of Japan). It is widely believed that the Cabinet makes
appointments totally according to the list. Supreme Court's General Secretariat
used to have a total monopoly of the authority to nominate judicial candidates.
Following recommendations by the JSRC, the Advisory Committee on the
Nomination of Lower Court Judges was established in 2003; the General Secretariat
now has to obtain advisory opinions from the Committee before making final
nomination to the Cabinet. Also following JSRC recommendations, a system was
introduced in 2005 to give opportunities to assistant judges to work outside the
judiciary in the middle of their ten-year term. Still another reform about judges
following JSRC recommendations is to increase transparency of the system of
evaluating incumbent judges, by allowing judges, among other things, to request a
written evaluation to the superior. See Miyazawa, supra note 2, at 86-89.

56. For an overview of the court system and different types of judges, see,
Gerald Paul McAlinn, Introduction: Japan, in McAlinn, supra note 2, at 30-38.
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(5) Intellectual Property High Court: The Intellectual Property
High Court was established in 2005 as a special branch of the Tokyo
High Court with sole jurisdiction to review decisions of the Japan
Patent Office (JPO) and to decide appeals to district court decisions
in patent or other technical IP cases.57 The rate of overturning JPO
decisions is increasing, and the business community has welcomed
it.

(6) Administrative litigation: The provision about standing in
the Administrative Case Litigation Act was slightly liberalized in
2005. While there have been some cases which seem to indicate its
positive impact, the overall number of administrative litigation has
not increased.

(7) Labor conciliation: The Labor Conciliation Procedure was
introduced in 2006 as an ADR annexed to a district to handle
disputes between workers and employers. The case is handled by a
panel of a judge and two conciliators. Settlement is tried first, and,
if the parties cannot settle, the panel will propose a resolution, and it
will be finalized if both parties accept. Users are mostly satisfied,
and the number of cases has been increasing.

(8) Enhancement of ADR: An act to promote the use of ADR
was enacted in 2006, and the system by which the government
accredits appropriate organizations as ADR providers was
introduced. While the number of such provided reached nearly 100
in 2011, they have not yet been well used.

(9) Expansion of the provision of state-appointed criminal
defense lawyers:58 Free defense lawyers were available only after
indictment before the reform. In 2006, provision of state-appointed
defense lawyers was expanded to cover suspects of relatively
serious crimes after the judicially authorized detention which
usually occurs 72 hours after arrest, and it was expanded to cover
detained suspects less serious crimes in 2009. The number of
suspects who had a lawyer increased ten times from 2007 to 2010.
However, this has created a problem that interview rooms at police
stations where suspects are detained are crowded by lawyers, and
lawyers often have to wait their turn.

(10) Binding force of decisions by the Prosecution Inquest

57. See Edward S. "Ted" Johnson, Jr., Intellectual Property and Licensing, in
McAlinn, supra note 2, at 372-73.

58. See Miyazawa, supra note 2, at 75.
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Board: Prosecution Inquest is the system where eleven randomly-
selected local voters review a prosecutor's decision not to indict in a
case. While its decision was totally advisory before the reform, it
became binding in 2009 once the Board twice decided that the
suspect should have been indicted by eight or more votes.
Practicing attorneys are appointed as special prosecutors in such
cases. There had been four such decisions by June 2011, including
the one against Ichiro Ozawa, a powerful politician, but no one had
been convicted. There is a criticism of the system for allowing
public sentiments to overturn prosecutor's decision. The propriety
of the system will be questioned if acquittals continue.

(11) Saiban-in system: 11,889 people served as saiban-in from
August 2009 to March 2011. More than 95% responded after their
service that it was a worthwhile experience. Review of the system is
to be conducted after three years of operation. Exclusion of sex
offenses and drug offenses and the liberalization of saiban-in's duty
of confidentiality are likely to be among the issues to be discussed.

These Asahi articles certainly provide useful information and
perspectives to review the first ten years of justice system reform
initiated by the JSRC. However, they are not enough. No other
media outlet paid serious attention and no law school, nor academic
association held a symposium. Keidanren seemed to have totally
forgotten the role it played ten years ago, and, most of all, the
Japanese government has shown no interest to conduct a
comprehensive review of the reform.

This situation was extremely unfortunate because, as I have
explained above, JSRC's recommendations included a wide range of
reform proposals which might affect many aspects the people,
society, and country of Japan. The tenth anniversary was an ideal
occasion to examine successes, failures, and remaining issues of the
justice system reform in Japan. There was a dire need to fill this
vacuum.

V. The Symposium

Under the new Chancellor and Dean, Frank H. Wu, the
University of California, Hastings College of the Law started to
strengthen its ties with East Asia and to enhance its offerings in East
Asia. The establishment of the East Asian Law Program was a vital
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step in that direction.59 I thought that a symposium on justice
system reform would provide an ideal occasion to inaugurate the
program, and leaders of the College accepted my proposal.

The symposium was planned with a full-day formal program
on Friday, September 7, 2011, and a half-day informal program on
Saturday, September 8, 2011. In addition to a keynote speech, the
formal program on September 7 was divided into four major areas
of reform: (1) legal education and legal profession; (2) courts and
judges; (3) civil justice and ADR; and (4) criminal justice. General
comments were added at the end. On the morning of September 8,
a presentation on judicial appointment and evaluation was placed at
the beginning, and a free discussion with spontaneous comments
filled the rest of the morning. I was to take the role of moderator on
both September 7 and 8.

We were extremely fortunate to have Shunsuke Marushima,
Esq., as the keynote speaker. A practicing attorney with an
experience of 35 years by the time of the symposium, interspersed
with roles of public service, he was intimately involved in the justice
system reform in Japan, particularly as a senior staff member of the
Secretariat of the JSRC in 1999-2001 and as the Secretary General of
the JFBA in 2008-2010. He is currently a board member of the
Nuclear Damage Liability Facilitation Fund (W P J (
3E&MW ) which was established by the Japanese government in
August 2011 in the wake of the disaster at the Fukushima Daiichi
Nuclear Power Plant on March 11, 2011, and a member of the
Judicial Training System Review Committee
(MV tJi4) established under the MOJ in August 2012,
just a few days before the symposium. We were grateful to him for
his speech as well as candid comments throughout the symposium,
all based on his personal experience. Professor Hiroshi Fukurai
kindly provided interpretation. Kozo Yabe, Esq., and Akiko
Kawakatsu, Esq., kindly helped Mr. Marushima as his interpreters
for discussion throughout the symposium.

Each session on the four selected areas consisted of an invited
speaker and a discussant selected from among faculty members of
the University of California, Hastings College of the Law. The

59. See University of California Hastings College of the Law East Asian Law Program,
UNIVERSITY OF CALIFORNIA, HASTINGS COLLEGE OF THE LAW,
http://www.uchastings.edu/academics/study-abroad-exchange/docs/UC%20
Hastings%20East%2OAsian%2OLaw%2OCurrent.pdf.
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invited speakers and the general discussant were all top scholars in
Japanese or East Asian legal studies. We were very honored and
proud to have them. Following was the structure of the symposium.

September 7, 2012.
Morning:

Introduction: Setsuo Miyazawa, Professor of Law, Aoyama
Gakuin University; Visiting Professor of Law, University of
California, Hastings College of the Law.

Keynote Speech: Shunsuke Marushima, practicing attorney;
former senior staff member of the JSRC; former Secretary
General, JFBA. (In Japanese; consecutive interpretation was
provided by Professor Hiroshi Fukurai, Professor of Sociology,
University of California at Santa Cruz)

Session 1: Legal Education and Legal Profession.

Speaker: Daniel H. Foote, Professor of Law, University of
Tokyo.
Discussant: Richard Zitrin, Lecturer in Law; University of
California, Hastings College of the Law.

Afternoon:
Session 2: Courts and Judges.

Speaker: Tom Ginsburg, Leo Spitz Professor of International
Law and Professor of Political Science, University of Chicago.

Discussant: Dorit Rubinstein Reiss, Professor of Law,
University of California, Hastings College of the Law.

Session 3: Civil Justice and ADR.

Speaker: Mark Levin, Professor of Law, University of Hawai'i
William S. Richardson School of Law.

Discussant: Eric Sibbitt, Adjunct Professor of Law, University of
California, Hastings College of the Law.

Session 4: Criminal Justice.
Speaker: Hiroshi Fukurai, Professor of Sociology, University of
California at Santa Cruz.
Discussant: Keith J. Hand, Associate Professor of Law,
University of California, Hastings College of the Law.

General Comments: Frank K. Upham, Wilf Family Professor of
Property Law, New York University.
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September 8, 2012.
Morning: Informal Session.

Presentation: Judicial Appointment and Evaluation.
Speaker: Takayuki Ii, Associate Professor of Law, Hirosaki
University.
Free Discussion.

VI. This Symposium Issue

Although a videotaping of the formal program on September 7
can be seen online, 60 the symposium would not produce much
impact on the analysis of justice system reform in Japan by a broad
range of scholars in the future unless papers are published on the
basis of it. This symposium was also too precious to finish without
publications because this was the first comprehensive symposium
on justice system reform in Japan and the group of scholars who got
together there was truly distinguished.

Fortunately, HICLR had agreed at the planning stage of the
symposium that it would publish a symposium issue. I was most
grateful to its editors. In addition to an English translation of Mr.
Marushima's keynote speech by Professor Fukurai, I asked
Professors Foote, Ginsburg, Levin, Fukurai, Upham, and Ii to write
an article or a note based on their respective presentation or
comments. Furthermore, while he was a discussant, I asked
Professor Sibbitt to write a paper because he is himself a
Japanologist. All of them graciously accepted my request. Six
scholars eventually submitted their contributions.

After Mr. Marushima's keynote speech, the articles and
comments are arranged thematically. The two articles on legal
education reform by Professors Foote and Sibbitt come first, and
they are followed by Professor Ii's article on the reform of judicial
appointment and evaluation of incumbent judges. Professor Levin's
paper on civil justice comes next, and Professor Fukurai's paper on
citizen participation in the administration of justice is placed at the
end of the substantive part of this symposium issue. Professor
Upham's general comments conclude the symposium issue.

Mr. Marushima's keynote speech, "Historical Genealogy of
Japan's Judicial Reform: Its Achievements and Challenges,"

60. The formal program on September 7 was completely videotaped, and it can
be seen at http://hastingsmedia.org/Downloads/japan/.
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provides us with a concise overview of justice system reform in
Japan, from its historical background, to its present difficulties
under the fading interest of the public and the government. His
speech points out all the major items to be discussed.

Professor Foote's article, "The Trials and Tribulations of Japan's
Legal Education Reforms," is truly a tour deforce and, with no doubt,
the most detailed account of the legal education reform in Japan,
either in English or otherwise. Throughout the article, his deep and
broad involvement in the reform process both as a member of
various government committees and as the only American full-time
professor at a top Japanese law school provides information and
insights unavailable elsewhere. He also discusses the debate over
the number and roles of lawyers as one of the crucial issues which
has and will affect the direction of legal education in Japan. He
discusses many positive contributions of the new law school system
most of which are unknown to the public and policy-makers. His
view about the future of the law school system was fairly
pessimistic before learning the results of the 2012 preliminary
examination. It has become more pessimistic after learning the
results. This article will instantly become essential reading for
anyone who wants to discuss the legal education reform in Japan.

Professor Sibbitt's article, "Adjusting Course: Proposals to
Recalibrate Japan's Law Schools and Bar Exam System," is a crisp
presentation of proposals to save the law school system and realize
its original aspirations. Probably not too surprisingly, his proposals
resemble many of the proposals from progressive reformers in
Japan 6' and the basic features of the new law school system Korea
introduced after learning the tribulations of the Japanese reform.62

With those proposals, Professor Sibbitt's article nicely complements
Professor Foote's article.

Though fairly short, Professor Ii's article, "Japan's Judicial
System May Change, But Its Fundamental Nature Stays Virtually
the Same?: Recent Japanese Reforms on the Judicial Appointment
and Evaluation," is probably the first English-language paper about
the reform of judicial appointment and evaluation of lower court
judges in Japan that is easily accessible outside Japan.63 He states

61. See Kawabata & Miyazawa, supra note 36; Miyazawa, Chan & Lee, supra
note 45, at 34446.

62. See Miyazawa, Chan & Lee, supra note 45, at 353-55.
63. Professor Foote earlier published a much longer article on this and related
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that many JSRC proposals were systematically altered or removed
in the process of rule-making and implementation, and, as a result,
there remains virtually an unchanged system of institutional
authority wielded by the Supreme Court and the judiciary as a
whole. He concludes this article by presenting two possible
scenarios for the future, both positive and negative.

Professor Levin's paper, "Circumstances That Would Prejudice
Impartiality: The Meaning of Fairness in Japanese Jurisprudence,"
looks at a concept which is discussed less often in the context of civil
justice, than in the context of criminal justice, namely the concept of
procedural fairness or due process. He points out that the 1996
revision of the Code of Civil Procedure incorporated that concept in
its Article 2 and analyzes judicial disqualifications to find out how it
has been treated. Unfortunately, relevant published decisions are
scarce. He contemplates, however, a decision handed down by the
Supreme Court in 2011, which was the 10th anniversary of the JSRC
report, and a few other cases suggest a possibility of the concept
playing increasingly more visible role in Japanese jurisprudence.6 4

Professor Fukurai's article, "A Step in the Right Direction for
Japan's Judicial Reform: Impact of the Justice System Reform
Council (JSRC) Recommendations on Criminal Justice and Citizen
Participation in Criminal, Civil, and Administrative Litigation," is
another tour deforce in this symposium issue. He not only discusses
the saiban-in system and the reform of the Prosecution Review
Commissions (Prosecution Inquest) per se, but also analyzes a
broader range of criminal justice issues in light of potential impact
of the saiban-in system. Furthermore, he goes beyond criminal
justice and discusses possibility to introduce lay adjudication into
civil and administrative cases. This will serve as an ideal starting
point for any scholar who wants to conduct a comprehensive study
of the implications of citizen participation in justice system as a
whole.

topics in a Japanese journal. See Daniel H. Foote, Recent Reforms to the Japanese
Judiciary: Real Change or Mere Appearance?, 66 HOSHAKAIGAKU [THE SOCIOLOGY OF
LAW] 128 (2007).

64. Professor Levin and his colleague have compiled a comprehensive
bibliography about the implementation of JSRC recommendations. I am most
grateful to their great work. See, Mark A. Levin and Adam Mackie, Truth or
Consequences after the Justice System Reform Council: An English Language Bibliography
from Japan's Millennial Legal Reforms, 14 ASIAN-PAC. L. & POL'Y J. (forthcoming April
2013).
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Finally, Professor Upham's comment, "Japanese Legal Reform
in Institutional, Ideological, and Comparative Perspective,"
provides us with an opportunity to analyze the Japanese situation
from a broader or higher vantage point. Many authors writing
about the justice system reform in Japan are actually participants of
its political process, one way or another; at this symposium, Mr.
Marushima, Professor Foote, Professor Ii, and myself, for instance,
have been certainly so. People like us may tend to look at the scene
from one's vantage point on the ground level and may fail to
perceive a larger picture. Professor Upham's masterful comment is
refreshing and stimulating. He presents three points. The first
point is institutional: in a democratic country, there should be no
surprise that social progress proposed by some elite can be aborted
by other people who wanted to maintain their comfortable status
quo. This point invites us to conduct political analyses of the forces
and mechanism which worked in the process of success or failure of
specific reform proposals. It also raises a conceptual question of
whether the policy-making process can be considered democratic if
those people protecting their vested interests have privileged
positions and more or less control the policy-making process. The
second point is ideological: increasing lay participation in the
administration of justice may be contrary to the goal of the justice
system reform to promote the rule of law in Japan. This point
invites us to examine in what sense the JSRC used the concept of the
rule of law and whether we accept it or not.6 5 The third point is
comparative: while legal reformers outside the United States often
take procedural justice embraced in the United States as their own
ideal, the United States has failed miserably in substantive justice, so
that reformers in other countries like Japan should be careful not to
lose substantive justice. This point is probably most profound. Is
trade-off between procedural justice and substantive justice
inevitable? To use the term repeated by the JSRC, what "shape of
our country" do we want?

Of course, no single symposium can possibly cover all the
relevant issues of a broad social phenomenon like the justice system
reform in Japan. Still, I hope that this symposium issue will become
an indispensable source of reference for any scholars and students
who want to investigate it by themselves and inspire more and
better investigations.

65. For my view, see supra note 19 and accompanying text.
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The Trials and Tribulations of Japan's
Legal Education Reforms

By DANIEL H. FOOTE *

I. Introduction

A sense of momentum accompanied the start of Japan's new
legal education system in the spring of 2004. Less than three years
had passed since the Justice System Reform Council (the Reform
Council) issued its final report in June 2001, proposing a major

* Professor of Law, The University of Tokyo. I have been involved in debates and
activities relating to Japan's legal education reforms since the late 1990s, including
serving as a member of the Expert Consultation Committee on Legal Training,
Headquarters for Promotion of Justice System Reform (2002-04); an expert member
of the Subcommittee on Law Schools, Committee on Universities, Central Council
on Education, Ministry of Education, Culture, Sports, Science and Technology
[MEXT] (2001-05); a member of the Advisory Council on Law School Accreditation,
National Institution for Academic Degrees and University Evaluation (2003-
present); a member of the Citizens' Council, Japan Federation of Bar Associations
(2004-present); and a member of various working groups and committees relating
to legal education reform for the University of Tokyo and the Japanese Association
of Law Schools. As should be evident from the contents of this article, the views
expressed herein are my own and should not be attributed to any other persons,
bodies or entities.

Portions of my research were supported by the following grants, for which I
wish to express my gratitude: the Egusa Foundation; the Japan Society for the
Promotion of Science (JSPS), Grant-in Aid for Scientific Research, Base Studies C
(Reexamination of the Substance and Process of Justice System Reform); and JSPS,
Grant-in-Aid for Scientific Research, Base Studies A (Japanese Law and the
Development of Law in East Asia). I would also like to express my thanks to
Miyazawa Setsuo and other participants in Successes, Failures, and Remaining Issues
of the Justice System Reform in Japan, UC Hastings College of the Law; Murayama
Masayuki; Kent Anderson; Robert B Leflar; Lawrence Repeta; Luke Nottage; Gerald
McAlinn and Herbert Kritzer for their comments on this paper. I am also grateful
to the many colleagues, students, and participants in so many other conferences
and endeavors from which I have learned more about legal education and the
reform process.

Note regarding name order: For citations in footnotes to works published in
English, I have used the name order that appears in the publication. Otherwise, for
Japanese names, I have followed the order normally used in Japan: i.e., family name
first, followed by given name.
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restructuring of Japan's legal training system centered on a new tier
of graduate level law schools.' And less than a year and a half had
elapsed since the details of the law school system were decided and
enabling legislation passed.2 Despite the tight timetable, sixty-eight
law schools were ready to commence operations in 2004, having
arranged facilities, assembled faculty, developed curricula, and
taken all the other steps required to complete the chartering process;
and six additional law schools undertook operations the following
year.

It would be a major overstatement to suggest faculty members
unanimously supported the reforms. At a number of institutions,
pockets of committed faculty members seized the opportunity to
push for innovative reforms. On the whole, however, most
traditional faculty members were at best lukewarm, and in some
cases quite hostile. Yet most of the doubts were voiced only in
private.3 In the run-up to the start of the new system, university
after university hosted its own symposium, trumpeting the mission
of the new law school it was planning to open. At the same time,
behind closed doors many professors voiced skepticism about the
new system, 4 but few went public with their opposition to the

1. SHIHO SEIDO KAIKAKU SHINGIKAI ( Uustice System
Reform Council], SHIHO SEIDO KAIKAKU SHINGIKAI IKENSHO - 21 SEIKI NO NIHON 0
SASAERUSHIHOSEIDO( 2M0 H *;L- 21 O t 3Et6 W JWA)
[REFORM COUNCIL RECOMMENDATIONS] [Recommendations of the Justice System
Reform Council - For a Justice System to Support Japan in the Twenty-First
Century], June 12, 2001, available in Japanese at http://www.kantei.go.jp/jp/
sihouseido/report-dex.htnl; available in English at http://www.kantei.go.jp
/foreign/judiciary/2001/0612report.html. Quotes contained herein are from the
English version. That version is not paginated separately, however, so the page
cites are to the original Japanese version.

2. H6kadaisakuin no kyeiku to shih6 shikent6 to no renkeit ni kansuru
h6ritsu ( ik EU & j ) [Act concerning
Law School Education and its Connection to the Bar Exam, etc.], Act No. 139 of
2002.

3. At the time, when I asked why this was the case, one response I received
was that faculty members feared getting on the bad side of officials of MEXT, which
was assumed to be strongly in favor of the new law school system. My own
speculation was that, early in the process, most observers probably assumed this
reform proposal, like others in the past, would not be implemented in any event, so
there was no point in risking offending anyone by taking a public stand in
opposition. Thereafter, momentum built so quickly that it might have seemed
pointless to oppose the plan publicly.

4. The reasons were varied. At a broad level, some questioned whether there
was a need to reform the existing system at all; or, if so, whether there was a need
for such dramatic restructuring; or why the United States was selected as a model.
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reform plans. Notwithstanding the concerns, universities - and one
bar association - rushed to open new law schools, based on a variety
of motivations.5 At the time, the metaphor that came to mind was of
a train leaving the station. Institutions raced to get on board, out of
fear they would be left behind if they missed the initial opportunity.

Whatever the inner feelings of faculty members, interest among
potential students was high. Together, the law schools had a total
official capacity of 5,590 in 2004, rising to 5,825 in 2005.6 They were
flooded with applicants. Nearly 73,000 candidates applied for
admission in 2004.7 That number presumably reflected considerable

More concrete objections included the views that the Socratic method was designed
for the precedent-based common law system but was not suited to Japan's
Continental law based system, interactive teaching methods would not function
well in Japan because Japanese students are not accustomed to voicing their
opinions in front of others, and one-way lectures are much more efficient for
teaching law. Another objection was that the introduction of the new system
would necessitate revamping teaching materials and teaching methods, and would
entail tremendous time and energy.

5. For the universities that traditionally had produced large numbers of legal
professionals, establishing law schools was taken as a given. For the next tier of
universities, which produced some legal professionals and aimed at producing
more, the new system represented an opportunity. Some viewed the law school as
an essential element of an image as a full-service university. Some regional
universities viewed opening law schools as almost a civic obligation, aimed at
providing opportunities for local residents to enter the legal profession without
having to move away and, at the same time, aimed at strengthening the local legal
profession. A few institutions, including the Daini Tokyo Bar Association, opened
law schools to promote a certain vision of legal education. Despite the high initial
cost of establishing law schools and high ongoing costs resulting from strict faculty-
student ratios and other requirements, some institutions presumably felt that, over
time, the law schools would generate profits, on the assumption that the Reform
Council's reference to a 70 to 80% bar examination pass rate for law school
graduates, as discussed in text at note 112 infra, would assure a steady flow of
applicants.

6. H6kadai akuin no nyu-gakuteiin no suii (Heisei 24nen 4gatsu tsuitachi
genzai) (044S ( 244 1 1 ME)) [Shifts in Enrollment
Capacity of Law Schools (as of Apr. 1, 2012)] [Shifts in Enrollment Capacity], in
materials compiled for H6s6 yesei seido kent6kaigi (A W WJiHAWtA) [Expert
Advisory Council on the Legal Training System] [Expert Advisory Council on
Legal Training], Sank6 shiry6 2, Hakadaipakuin ni tsuite (Heisei 24nen 10gatsu
30nichi k6shin) (4 0-' 42, i kk T O0T ('IA#24410A30 FN ))
[Reference Material 2, Regarding Law Schools (updated Oct. 30, 2012)], at 65,
available at http://www.moj.go.jp/content/000103612.pdf (last visited Nov. 29,
2012).

7. These and the other statistics on numbers of applicants, entrants, and
competition rates contained in this paragraph, and nonlaw and shakaijin entering
students in the next paragraph, are available at Shiganshasti-nyiigakushasitt no
suii (Heisei 16nendo - Heisei 24nendo) ('Et& *A W 0% ( 1
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pent-up demand from those who had harbored hopes of entering
the legal profession but had long since given up the thought of
passing the existing, hyper-competitive bar exam (for which the
passing rate hovered under 3%). Demand remained robust in the
following years, as well, with over 40,000 applicants each year
through 2007. These figures resulted in competition rates for
admission of 13/1 for 2004 and between 6.9/1 and 7.8/1 in years
2005 through 2007. For 2004, the number of entrants exceeded the
total official capacity of the law schools, with 5,767 students
enrolled. Enrollment remained high thereafter, as well, with 5,500
to 5,800 new entrants from 2005 and through 2007.

Notably, in the early years demand for admission was strong
not only among recent graduates of the undergraduate law faculties
(commonly referred to as h6gaku kishiasha, b*90114, or just
kishrisha) but among graduates from other faculties (hogaku mishrisha,

or simply mishrisha) and among those who had gained
real-world experience (shakaijin, M A Shakaijin comprised
almost half the entering class in 2004 and over a third in 2005 and
2006; nonlaw graduates comprised over a third in 2004 and nearly
30% each of the following two years.8

For applicants and students in the early years, the excitement
was genuine. Part of that excitement undoubtedly stemmed from
rhetoric regarding the projected pass rate on the new bar exam.
Language in the Reform Council's recommendations implied that
the pass rate for those who successfully completed study at law
schools would be in the 70% to 80% range.9 Accordingly, those who
gained admission to law school in the first year or two were
optimistic about their future prospects. Another factor underlying
student interest was the teaching methods. Many students found
the small classes, interactive teaching, and other aspects of the new

6%f- 3~id24##)) [Shifts in Numbers of Applicants, Entrants, etc. (2004-2012)]
[Shifts in Applicants], in 2 Regarding Law Schools, supra note 6, at 177-79.

8. The figures for shakaijin and nonlaw graduates are not exclusive;
presumably there is a fair amount of overlap. The "nonlaw" designation requires
further explanation. The mishasha category includes some law graduates, as well as
nonlaw graduates. Some law schools insist all students enroll for three years,
regardless of their undergraduate programs. In other cases, law graduates either
chose to spend an extra year at law school or were not able to qualify for the two-
year program. Some sets of statistics list only mishasha, without identifying their
undergraduate majors. Others, including the figures relied on here, identify
whether students graduated in law or in other fields.

9. See text at note 112 infra.
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law schools much more stimulating than the large, doctrine-
centered, one-way lecture classes that predominated in existing
legal education.

The Ministry of Education, Culture, Sports, Science and
Technology (MEXT) threw its support behind the new law schools,
which it viewed as a central element in its vision for a new tier of
graduate schools for training'o in the professions." The Ministry of
Justice (MOJ) and the Japanese judiciary also offered their support,
which included providing prosecutors and judges to teach at the
law schools. In an especially noteworthy development, the
organized bar also pledged its support. At an extraordinary
meeting of the general assembly of the Japan Federation of Bar
Associations (JFBA) held on November 1, 2000, the JFBA leadership
pushed strongly for a resolution to endorse the vision of the new
system for legal education, the outlines of which the Reform Council
already had laid out.12  The resolution explicitly mentioned
expansion in the size of the legal profession as one element of the
reforms; and the reasons offered in support of the resolution
specifically referred to the Reform Council's call to increase the
annual number of bar passers from 1,000, where it stood in the year
2000, to 3,000.13 The resolution drew heated debate, and attendance

10. Training was the dominant focus of MEXT's vision for the schools. An early
proposal by the relevant MEXT committee would have excluded research entirely
from the law school mission. See MEXT, Chio ky6iku shingikai ( i' )
[Central Council for Education], Daigaku bunkakai (##934) [University
Division], Hokadaigakuin bukai (0) [Subdivision on Law Schools],
7Th Session, Dec. 11, 2001, Shiry6 2-2, H6kadaigakuin no setchikijunt6 ni
tsuite/ronten o han'ei shita kosshi (an) ni tsuite (W2-2,

2-2, Regarding Establishment Standards, etc., for Law Schools/Regarding the Gist
of Issues (Draft)], available at http://www.mext.go.jp/b.-menu/shingi/chukyo/
chukyo4/ 005/gijiroku/011202/011202b.htm.

11. MEXT's categorization of professional graduate schools also includes
schools in the fields of business, accounting, public policy, public health, and other
fields. MEXT, Senmonshoku daigakuin ichiran (Heisei 24nen 4gatsu genzai)
(4P9it*R-f (T#240-4A1WE) ) [List of professional graduate schools (as
of April 2012)]), available at http://www.mext.go.jp/a-menu/koutou/senmon
shoku/08060508.htm (last visited Oct. 5, 2012).

12. For a discussion of that meeting, by a lawyer who has been deeply involved
in the legal education reform process, see Yoshiharu Kawabata, The Reform of Legal
Education and Training in Japan: Problems and Prospects, 43 So. TEx. L. REv. 419, 429-30
(2002).

13. Nihon bengoshi rengakai (F] ±i '=) Uapan Federation of Bar
Associations] [JFBA], Rinji sakai - H6s6 jink6, has6 y~sei seido narabi ni shingikai e
no yabo ni kansuru ketsugi (MiWlt - MVA , WW-%MM1F1UiL
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at the extraordinary general meeting was high. Of the slightly over
17,000 lawyers registered as of 2000, nearly 11,000 voted, either in
person or by proxy.14 Despite bitter opposition, the resolution
passed with over a two-thirds' majority, 7,437 to 3,425.1s
Notwithstanding this seemingly strong endorsement by the
nationwide bar, opposition to the new system, and especially to the
increase in the size of the bar, remained strong, particularly in local
areas. Even in those areas, however, in many cases members of the
bar have taught courses or otherwise have been supportive of the
local law schools.

To be sure, many concerns and much uncertainty surrounded
the new legal training system. Yet the fears were accompanied by
considerable hope and excitement.

As of this writing in late 2012, eight and a half years later, the
mood is decidedly darker. Five of the 74 law schools have closed or
merged, or will do so in the near future, and have stopped accepting
new students.16 Most other law schools have reduced capacity. As
a result, the total official capacity of the law schools as of April 2012
was 4,484,17 down over 40% from the peak. Demand for those spots
has dropped even more. Only 18,446 candidates applied for
admission in 2012,18 down nearly 75% from the 2004 peak. The
resulting competition rate for admission was just 4.1/1 for 2012; and
at thirteen law schools the competition rate was under 2/1. The
total number of entrants also has declined dramatically, with just

MA O Mit6RM) [Extraordinary General Assembly Meeting -
Resolution concerning the Size of the Legal Profession, the System for Legal
Training, and Requests to the Advisory Council] [JFBA 2000 Resolution], Nov. 1,
2000, available at http://www.nichibenren.or.jp/activity/document/assembly.
resolution/year/2000/2000 4.html.

14. Membership in the JFBA is compulsory for registered lawyers in Japan,
#W±- [Lawyers Act], Act No. 205 of 1949, art. 8.

15. KOBAYASHI MASAHIRO (tI'lEF), KONNA NICHIBENREN NI DARE GA SHITA?
(L Addi F #JiLXh Lt ?) [Who Turned the JFBA into This?] (Heibonsha shinsho
(V}LtWIF), 2010), at 212.

16. See, e.g., NIHON KEIZAI SHINBUN, WEB VERSION, Surugadai, hakadaigakuin no
bosha teishi, nyfigakusha gekigen, 13nendo kara, ruikei 5ktme (U1# #r# ,
MWA*ROA WIE, A2Y ##, 13*/1/P6,Xt5tR ) [Surugadai University
to Suspend Recruitment for Law School, Entrants Down Dramatically, from 2013
Academic Year, 5th School to Do So], July 6, 2012, available at http://www.
nikkei.com/article/DGXNASDGO604LW2A700C1CR8000/ (last visited Nov. 7,
2012).

17. Shifts in Enrollment Capacity, supra note 6.
18. Shifts in Applicants, supra note 7, at 177.
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3,150 new entrants in 2012,19 down over 45% from the peak. Thus,
notwithstanding the great reduction in capacity, only about 70% of
the available seats were taken. The decline in shakaijin and nonlaw
graduates also has been striking. In 2012, shakaijin comprised under
22% of the entering class, nonlaw graduates under 19% 20 (and since
those categories are not exclusive, it is safe to assume overlap).

Although MEXT has been heavily involved in the push for
further consolidation and other measures to reform the law school
system, that Ministry continues to express its fundamental support
for the law school system. 21 The MOJ and judiciary continue to
provide prosecutors and judges to teach at the law schools, and
provide indirect support by hiring graduates. In many respects, the
organized bar also has provided valuable support for the new law
school system throughout its existence. The Japan Law Foundation
(JLF), a research body established primarily under the auspices of
the JFBA,22 developed one of the two alternative law school aptitude
tests (with the JLF test becoming the sole law school aptitude test in
2011) and established one of the three alternative law school
accreditation bodies (all three of which continue to survive, with
law schools given the choice of which to use).23 Many lawyers teach
clinical and other practice-related courses at law schools across
Japan; and many local bar associations have supported the
educational activities of law schools. Moreover, the JFBA has

19. Id. at 178.
20. Id. at 178-79.
21. See, e.g., Ch56 ky6iku shingikai (1 ifM) [Central Council for

Education (MEXT)], Daigaku bunkakai (t*3YW ) [University Division],
Hokadaigakuin tokubetsu iinkai (M A P *1 1 ) [Special Committee on
Law Schools], H6kadaigakuin ky6iku no saranaru jujitsu ni muketa kaizen hasaku
ni tsuite (teigen) (VWA*R9OOR Y;A9E ilV i f AgLo

( 8) ) [Regarding Plans for Improvement Aimed at Further Strengthening Law
Schools (Proposal)] [Special Committee 2012 Proposal], July 19, 2012, available at
http://www.mext.go.jp/b-menu/shingi/chukyo/chukyo0/gijiroku/_icsFiles/af
ieldfile/2012/07/24/132373315.pdf (last visited Nov. 5, 2012).

22. Other affiliated organizations include the Japan Institute of Certified Public
Accountants and associations for certified public tax accountants, patent attorneys,
and shiho-shoshi lawyers (traditionally referred to in English as "judicial
scriveners"). In a reflection of the central role of the JFBA, though, the Foundation's
official name in Japanese, translated literally, is JFBA Legal Research Foundation

23. For a discussion of the three accreditation bodies, see Daniel H. Foote,
Internationalization and Integration of Doctrine, Skills and Ethics in Legal Education: The
Contrasting Situations of the United States and Japan, 75 HOSHAKAIGAKU 125, 170-73
(2011).
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undertaken serious efforts to expand the market for legal services
and to assist law school graduates in finding employment.

In other respects, however, the stance of the organized bar has
shifted sharply. The greatest shift relates to the number of bar
passers. As discussed in more detail later,24 within just a few years
after the new system began, the JFBA backed off from its support for
the proposed expansion to 3,000 passers per year, first moving to a
"go slow" stance, and then, more recently, advocating a rollback in
the number of passers, from the 2,000 level, first reached in 2008 and
maintained every year since, to just 1,500 per year or even fewer. In
its battle over the size of the legal profession, the JFBA has
undertaken attacks on law schools and other aspects of the new
legal training system, with some bar leaders calling for a thorough
reexamination of the entire system.

Presumably influenced in part by the organized bar's highly
coordinated attacks, some politicians and business leaders also have
voiced concerns over the new legal education system; and, by
reporting on these criticisms, the mass media have helped spread
the image of a system in crisis. In response to the calls for
reexamination, in May 2011 a new body, charged with undertaking
a comprehensive review of the legal training process, was
established under the auspices of the Cabinet Secretariat, the MOJ
and MEXT, among other ministries. As with the Reform Council, a
majority of the members of that body, the Forum on Legal Training,
came from outside academia, and a majority from outside the legal
profession. 25 In August 2012, the Forum, with four added
members, 26 was reconstituted as the Expert Advisory Council on the
Legal Training System, under the auspices of the Ministerial Level
Conference on the Legal Training System. The Ministerial
Conference's charge calls for it to reach "a certain level of

24. See text at notes 185-202 infra.
25. See, e.g., H6so no y6sei ni kansuru f6ramu (i :rM 7*-5 .A)

[Forum on Legal Training], K6seiin meibo (Heisei 5gatsu t6ka genzai) (i#A A
(T24*5A 10 1 WEE)) [List of Members (as of May 10, 2012)], in Forum on Legal
Training, Ronten seiri (torimatome) (' Alkg((119 1 L 6b)) [Summary of Main
Issues], May 10, 2012, at 43, available at http://www.moj.go.jp/content/
000101333.pdf (last visited Nov. 28, 2012).

26. See Expert Advisory Council on Legal Training, K6seiin meibo (Heisei
24nen 10gatsu 30nichi genzai) (M)ARVIN (*24*10A 30 F1 E) ) [List of
Members (as of Oct. 30, 2012)], available at http://www.moj.go.jp/content/
000103614.pdf (last visited Nov. 4, 2012).
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conclusions" (- iA) by August 2, 2013,27 So the Expert
Advisory Council is expected to issue its conclusions by sometime
in the spring of 2013.

As if these challenges were not enough, the new legal education
system is faced with yet one more major challenge: the recent
introduction of an alternative route for entry into the bar, the so-
called preliminary bar exam, otherwise known as the "law school
bypass."28 In its first year, 2011, that bypass was a rather narrow
path; in 2012 it became somewhat wider. If it continues to grow and
becomes a major artery it will likely spell doom for most of Japan's
remaining sixty-nine law schools.

Thus, for those involved with Japan's law schools, the optimism
of 2004 has given way to considerable anxiety. This article seeks to
explain how Japan's legal education system reached the current
situation and, risky as the task is, seeks to offer some thoughts on
where the system is headed.

II. Historical Background

In order to appreciate what the reforms were intended to
accomplish and the challenges they have faced, it is important to
understand the setting in which they arose. To that end, this section
first examines the prior legal training system and then considers the
two major concerns the reforms were designed to address: quantity
- the size of the legal profession - and quality.

27. See H6s6 yosei seido kankei kakury6 kaigi ni tsuite
(J ') [Regarding the Ministerial Level Conference
on the Legal Training System], Cabinet Decision of Aug. 21, 2012, art. 4, available at
http://www.moj.go.jp/content/000101374.pdf.

28. For a more detailed examination of the preliminary exam and its likely
impact, see text at notes 118-120, 145-148, 232-235 infra.
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A. Pre-2004 Legal Training System29

It is frequently said that the prior system of legal education
consisted of two major components: undergraduate law faculties
and the Legal Training and Research Institute (LTRI). Two other
elements also deserve mention: the bar examination and
examination preparatory schools.

In the prior system, undergraduate law faculties30 constituted
the largest formal category of legal education. Law traditionally has
been regarded as one of the most prestigious undergraduate
disciplines in Japan. Prior to the start of the new system, one
hundred universities had undergraduate law faculties, which
together enrolled over 45,000 students per year.31  At many
universities, the law faculty included one or more other
disciplines. 32 Even at faculties that combined law with other
disciplines, students typically have been divided into tracks, with
courses in law dominating the curriculum for those in the law track.

The undergraduate programs typically began with one to one
and a half years of general liberal arts education, with the remainder
of the four-year program focused on law or the other specified
disciplines.33 Nearly all the faculty members who taught law had

29. For an examination of the new system written shortly after it took effect,
with a comparison to the prior system, see Daniel H. Foote, Forces Driving and
Shaping Legal Training Reform in Japan, AUSTRALIAN J. ASIAN L., Vol. 7, No. 3, at 215
(2006). For a detailed examination of the prior legal training system, see Kahei
Rokumoto, Legal Education, in LAW IN JAPAN: A TURNING POINT (Daniel H. Foote ed.,
Univ. of Washington Press, 2007), at 190. For a contemporaneous account as of the
early 1960s, see Hakaru Abe, Education of the Legal Profession in Japan, in LAW IN
JAPAN: THE LEGAL ORDER IN A CHANGING SOCIETY (Arthur Taylor von Mehren ed.,
Harvard Univ. Press, 1963), at 153. For a thoughtful recent examination of the
reforms, with references to much additional commentary, see Shigenori Matsui,
Turbulence Ahead: The Future of Law Schools in Japan, 62 J. LEG. EDUc. 3 (2012).

30. Despite similarities, the "faculty" concept differs greatly from the
"department" or "major" concept at U.S. colleges and universities. At most
Japanese universities, from the time of entrance students are admitted to a specific
faculty; each faculty sets its own curriculum, and, especially for the discipline-
specific education that occupies most of the last two and a half or three years of
undergraduate studies, the dividing lines between faculties tend to be quite rigid.

31. Rokumoto, supra note 29, at 206.
32. Historically, at the University of Tokyo and a few other leading universities

a major objective was training future government officials. In keeping with that
background, law and political science have been combined in the same faculty at
many universities. Other universities combined law and economics in the same
undergraduate faculty, or included law along with other social science disciplines.

33. For a more detailed examination of undergraduate legal education, see
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spent their entire careers in the world of legal academics. Very few
legal academics in Japan had undertaken advanced study in fields
other than law, and even fewer had experience in legal practice.
Most, following graduation from undergraduate programs in law,
had served as research fellows (joshu, W4~or, following a recent
change in terminology, jokyo, MV), or had pursued postgraduate
study of law in M.A. or Ph.D. programs, in which the dominant
focus was on academic research in a specific field of law. This
approach resulted in a high level of compartmentalization between
fields; in the words of the chair of one of the advisory councils on
which I sat, in Japan one typically is not regarded as a "professor of
law," but rather as a professor of a specific field of law, such as
"professor of commercial law" or "professor of civil procedure."

As taught at the law faculties, legal education emphasized
theory. In the Japanese context, the term "theory" continues to
signify mainly the mastery of legal doctrine. At most universities,
undergraduate legal education also contained various courses in
fields that are referred to in Japanese as "foundational" (kiso hagaku,
xmm' ), a term that roughly corresponds to perspectives-type
offerings in the United States and includes courses such as
jurisprudence, sociology of law, legal history, and comparative law.
With rare exceptions, virtually no attention was paid to training in
practice-related skills. Moreover, except in the case of a handful of
the top-rated universities, very few of the graduates actually entered
the legal profession or the bureaucracy. Most entered companies.

The legal profession in Japan is formally regarded as consisting
of judges, prosecutors, and practicing attorneys. These constitute
the so-called "three branches of the legal profession" (h6sd sansha,
'4&1W 3). In addition, Japan has several categories of so-called
"quasi-legal professionals," including judicial and administrative
scriveners, patent attorneys, and licensed tax accountants, which
require separate licenses.34 Moreover, it is accepted that working in
a company legal department does not constitute the practice of law
for purposes of the Lawyers Act,35 and most members of company

Rokumoto, supra note 29, at 191-99.
34. See DAN FENNO HENDERSON, FOREIGN ENTERPRISE IN JAPAN: LAWS AND

POLICIES (Univ. of N. Carolina Press, 1973), at 178-85.
35. Bengoshih6 (fI±A) [Lawyers Act], Act No. 205 of 1949. Restrictions on

unauthorized practice are contained in article 72 of the Act.
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legal departments are not licensed lawyers. 36

To become a member of the legal profession, one must have
passed the bar examination and then successfully completed the
apprenticeship training program conducted through the LTRI. The
exam, which was administered by the MOJ and offered once per
year, focused primarily on candidates' mastery of doctrine in the
core fields of civil, commercial, criminal, and constitutional law, and
civil and criminal procedure. 37  Examiners were drawn from
scholars specializing in those fields, along with judges, prosecutors,
and practicing lawyers. Candidates were expected to demonstrate
their understanding of leading academic views, as well as the
statutes and judicial interpretations. The exam consisted of three
stages, multiple choice, essay, and oral exams, with candidates
screened out after each stage. In part as a device for eliminating
large numbers of candidates through the more easily administered
multiple choice test, that exam included puzzle-type questions, in
which, for example, candidates had to reassemble sentences in the
proper order, filling in blanks with the appropriate words or
phrases to construct a valid legal proposition.38

Under the prior system, passing the bar exam was a daunting
step. The exam was open to anyone who had completed at least two
years of college; and even those who had not gone to college could
qualify by passing a separate exam. 39 The number of people who
wanted to enter the legal profession was high. By 1970 the number
of bar exam takers had reached 20,000, and it remained well over
that level every year thereafter. The number of passers, in contrast,
was sharply limited. Until 1991 the number of passers was capped
at approximately 500 persons per year. Thus, competition was
fierce. From the late 1960s on, the pass rate hovered between 1.5%
and 3%.40 After 1991 the number of passers gradually increased, but

36. See HENDERSON, supra note 34, at 178-79.
37. For a more detailed discussion of the bar exam, see Rokumoto, supra note

29, at 199-200.
38. For an archive of questions on the old bar exam, see Hamusha (fMW6)

[Ministry of Justice] [MOJ], Dainijishiken shiken mondai-shiken kekkat6
(ME-~A1P~RrN JffM * 9MR !-) [Questions, Results, etc., for the Second Stage
Examination], available at http://www.moj.go.jp/jinji/shihoushiken/shiken
dainiji shiken.html, and follow links to the exams for each year (containing
multiple choice exam questions for 1996-2010, essay questions for 2002-2010).

39. See Rokumoto, supra note 29, at 199.
40. See id., Table 8.2, at 213-14.
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so too did the number of takers. As of 2003, the number of passers
still was under 1,200. That year over 45,000 candidates sat for the
bar examination; the pass rate was under 2.6%.41

The "stars" in the prior system - the candidates most coveted
by the judiciary, procuracy, and leading law firms - were those who
went to the top universities and passed the bar exam on their first or
second try, ideally while still in college. Even as of 1961, this was
unusual. That year, only 65 of 333 passers (under 19%) had
qualified while still attending university; and the median passing
age was 27.1.42 In later years, it became even rarer for candidates to
pass at an early age. In 1986, for example, of the nearly 24,000
people who took the bar exam, only one passed on the first try and
only thirty-seven more on the second.43 In 1989, when four passed
on the first try and twenty-three on the second, the passers' median
age reached an all-time high of nearly 29, and on average they had
taken the bar exam for over six and a half years."4

The difficulty of the bar exam relates to another component of
the prior system: examination preparatory schools. As it became
common for successful applicants to spend several years cramming
for the bar exam, most began to utilize prep schools, where the focus
was squarely on the bar exam subjects and test taking techniques.
According to a survey of those who passed the bar exam in 1999, all
but one of the 626 respondents had utilized prep schools.45 Fully

41. See Kr- shih6 shiken dainijishiken shutsuganshasu--gokakushasit6 no suii
(m =.] aiif *) [Shifts in the Numbers of
Applicants, Passers, etc., on the Second Stage of the Old Bar Examination], in
materials compiled for Expert Advisory Council on Legal Training, supra note 6, 3
Shih6 shiken-shiha shiishe ni tsuite ( R* ${@ (COU T) [Regarding the
Bar Exam and Apprenticeship Training] [Regarding the Bar Exam], Material 2,
available at http://www.moj.go.jp/content/000104499.pdf (last visited Dec. 6,
2012).

42. See Abe, supra note 29, at 162.
43. See Rokumoto, supra note 29, Table 8.2, at 214, and Table 8.3, at 217.
44. See MOJ, Heisei 14nendo shih6 shiken dainijishiken kekka ni tsuite

( 14# AilcOv'T) [Regarding the Results on the
Second Examination of the 2002 Bar Examination], http://www.moj.go.jp/jinji/
shihoushiken/press_021113-1.html (containing statistics for selected years from
1989 through 2002).

45. See Shih6 seido kaikaku shingikai jimus6kyoku (
& Slii) [General Secretariat, Justice System Reform Council], H6s6 yasei seido
kaikaku no kadai ( g) [Issues for Reform of the Legal
Training System], <Sank6 slura>, Shg 7, Juken no tame no yobikta no riya
j[kynitsuite(<ria >, Merl N7, RerdingCicustao f Ue -CB)
[<Reference Materials>, Material No. 7, Regarding Circumstances of Use of Bar
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two-thirds had attended prep schools for at least three years, and
over one-quarter for more than five years. Ten percent attended the
schools nearly every day; an additional 48% attended at least a few
days per week. Thus, prep schools represented an important, but
relatively hidden, aspect of the legal training process. As these
figures also suggest, a substantial majority of the successful
applicants devoted themselves to preparing for the exam, without
entering regular employment.46

For those who passed the exam, the final stage of training was
so-called apprenticeship training conducted through the LTRI,
which lay under the authority of the Supreme Court.47 Although
academics gave occasional guest lectures, the LTRI faculty was
drawn from the three branches of the profession. Training through
the LTRI was focused primarily on practice-related skills, with
heavy emphasis on litigation and trial skills, as well as judging and
criminal prosecution. Until 1999, the training period was two years.
Candidates spent the first four months at the LTRI itself, primarily
studying five subjects: civil judging, criminal judging, civil
lawyering, criminal defense, and prosecution. Candidates spent the
next sixteen months in actual apprenticeship training, with four-
month rotations (field placements) in each of four separate practice
settings: civil division and criminal division of a court, prosecutors
office, and law firm. Following the field placements, all candidates
returned to the LTRI for four more months of instruction in practice-
related skills. In 1999, when the number of bar exam passers was
first increased to 1,000, the training period was reduced to eighteen
months. Otherwise, however, the content remained nearly the
same, with each of the four-month blocks being shortened to three
months. The last step in LTRI training was a final examination
administered by the Examination Committee of the Supreme Court,
consisting of day-long exercises in each of the five core subjects, in
which the candidates were required to draft judgments or other
documents based on rather extensive files distributed on the day of
the exam, as well as oral exams in each of those five subjects.

Examination Preparatory Schools, etc.], distributed at the 14th session of the
Reform Council, March 2, 2000, available at Shih6 seido kaikaku shingikai zenkiroku
( [Full Records of the Justice System Reform Council],
1208 JuRisuo (2001), Furoku (f46) [Supplement] [Reform Council Supplement]
(CD-ROM).

46. See Rokumoto, supra note 29, at 214.
47. For a more detailed discussion of LTRI training, see id. at 200-05.
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Virtually all candidates passed, although those who failed one or
more subjects were given the opportunity to take make-up exams
for those subjects.

B. Major Concerns

For both sets of concerns expressed by the Reform Council, over
quantity and quality, the historical roots date back decades. Those
historical roots have influenced the design and progress of the
reforms and the debates surrounding the new system, so it is useful
to review the historical background briefly.

1. Quantity

In the prewar period, separate examinations were conducted
for judges and prosecutors, on the one hand, and for practicing
lawyers, on the other.48 From 1893 on, after passing the qualifying
examination judges and prosecutors were required to complete
apprenticeship training, in a system administered by the MOJ; and,
as fledgling government officials, they were paid stipends by the
state during the training period. A system of apprenticeship
training was not established for lawyers until 1933 and never went
into full operation before World War II began. That training was
administered by the bar associations and was unpaid. 49

A central feature of the postwar reforms was the introduction of
unified apprenticeship training through the LTRI for all three
branches of the profession, with authority for the training shifted to
the Supreme Court. For both the Supreme Court and MOJ, the LTRI
proved to be a valuable vehicle for socialization of new entrants into
the profession and for imparting a shared set of norms and values,
as well as for screening and recruiting new judges and prosecutors.
For the bar, establishment of the LTRI held great symbolic
significance, sending a message that lawyers were of equal status to
judges and prosecutors. That equality in status resulted in a
material benefit: all candidates received monthly stipends from the
state during their apprenticeship training, regardless of whether
they entered the judiciary, procuracy, or bar. Furthermore, the

48. Until the 1920s, graduates of the law faculties of the University of Tokyo
and other imperial universities were exempted from the examination requirement
for entry into the bar. See Richard W. Rabinowitz, The Historical Development of the
Japanese Bar, 70 HARV. L. REV. 61, 70 (1956).

49. See id. at 75-77.
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establishment of the LTRI effectively established a cap on the
number of lawyers and thereby largely insulated them from
competition.

Over time, the view gradually gained strength that Japan's legal
profession was too small. A prominent early expression of that
view came from the Provisional Justice System Investigation
Committee [Investigation Committee], a 20-member advisory
council to the Cabinet established in 1962 and chaired by University
of Tokyo Professor Emeritus Wagatsuma Sakae.50 The Committee
was charged with investigating a broad range of matters relating to
the justice system; but a major impetus for its creation was concern
over the judiciary's difficulty recruiting judges, which was leading
to delays in processing litigation. In its final report, issued in 1964,
the Committee recommended raising salaries for judges and
prosecutors.5' With regard to the size of the legal profession, the
Investigation Committee expressed the view that "as the economy
grows and society progresses, lawsuits will become more numerous
and more complicated and ... the roles played by lawyers in legal
lives of the people will expand dramatically. In turn, as the legal
profession grows in size, people's legal consciousness will rise." 52

While the views of individual members on the appropriate size of
the legal profession varied widely,5 3 the Investigation Committee

50. For a summary of the Provisional Justice System Investigation Committee,
including the enabling legislation and the Committee's own summary of the main
points of its recommendations (which were issued in August 1964), see Rinji shih6
seido chosakai ni tsuite (N vC) [Regarding the Provisional
Justice System Investigation Committee], Sank6 shiry6 ('49tW) [Reference
Materials] for Meeting No. 2 of the Justice System Reform Council, Sept. 2, 1999,
available at http://www.kantei.go.jp/jp/sihouseido/dai2kai-append/husamura3.
html. The Investigation Committee was composed of seven Diet members, three
members from each of the three branches of the profession, and four others (two
academics, a business leader, and a bureaucrat).

51. See Rinji shih6 seido chasakai ( [Provisional Justice
System Investigation Committee], Rinji shih6 seido chasakai ikensho
(%*wJAWJA 1G2314)) [Recommendations of the Provisional Justice System
Investigation Committee] [Investigation Committee Recommendations], August
1964, reprinted as special supplement to HOSO JIHO, Vol. 16, No. 8 (1964); available in part
at http://www.moj.go.jp/content/000036339.pdf.

52. Id. at 123-24.
53. At one end was the opinion that the size of the legal profession should be

tripled at least, based on the view that there were substantial unmet needs already
and that the needs would further increase as people's legal consciousness rose, to
the opinion that, at least outside the major urban areas, the legal services market
already was saturated and suddenly adding more lawyers would result in over-
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concluded that the size of the legal profession was "substantially
inadequate" even as of 1964 and called for gradually raising the size
of the profession.54 Other recommendations included an expansion
in areas of practice for lawyers (e.g., to advising legislative and
administrative bodies and private industry);55 taking steps to
remedy the over-concentration of lawyers in major cities; 56 and
increased emphasis on legal ethics.57

The Committee's recommendations, and the concerns that
inspired them, had some impact. Salaries for judges and
prosecutors were raised, and the difficulties over recruitment
dissipated. The number of bar passers also rose, from 380 in 1961,
the year before the Committee was formed, to 508 in 1964, when the
Committee issued its recommendations, and to a peak of 554 in
1966.58 Yet most of the other recommendations went unheeded. Of
especial note with respect to the concern over quantity, for nearly
two and a half decades thereafter the number of passers never again
reached the 1966 peak. Between 1966 and 1990, the population of
Japan rose by nearly 25%, to over 123 million.59 The increase in
economic activity was even more dramatic; during that same period,
nominal GDP rose over 11 times, real GDP by nearly 4 times.60 In
contrast, from 1967 till 1990 the number of bar exam passers
remained steady, ranging from a low of 446 to a high of 537.61

It is frequently said that the number of passers could not be
increased further due to the limited capacity of the LTRI facilities.

capacity and disorder in the legal profession. See id. at 124.
54. See id. at 123. In that connection, while stating that "the appropriate size for

the legal profession in Japan is not something that can easily be determined," the
Committee cited comparative statistics on the per capita size of the legal professions
in the United States, England, West Germany, and France, and observed that, "in
comparison to other nations, the size of the legal profession in Japan is extremely
small." Id.

55. See id. at 125.
56. See id. at 75, 77-78.
57. See id. at 75, 78-79.
58. See Rokumoto, supra note 29, Table 8.2, at 213-14.
59. See STATISTICS BUREAU, MINISTRY OF INTERNAL AFFAIRS AND COMMUNICATIONS

(JAPAN), JAPAN STATISTICAL YEARBOOK 2013, Chapter 2, Table 2-1(B), available at
http://www.stat.go.jp/english/data/nenkan/1431-02.htm (last visited Nov. 29,
2012).

60. See Lawrence H. Officer & Samuel H. Williamson, What Was the Japan GDP
Then?, MeasuringWorth, 2011, http://www.measuringworth.com/japandata/.

61. See Rokumoto, supra note 29, Table 8.2, at 213-14.
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Yet steadfast opposition by the bar was a major factor. As is typical
for bar associations throughout the world,62 the Japanese bar has
strongly resisted increases in the size of the legal profession, offering
a wide range of rationales. Many of those rationales, including
assertions that expanding the lawyer population would result in
lower quality and declines in ethics, are common refrains elsewhere.
One of the more characteristically Japanese rationales is the view
that the limits on the size of the legal profession enable lawyers to
undertake social reform efforts. According to this view, lawyers are
able to take on low-paying or pro bono activities because of their
earnings from paying clients in civil cases, and increased
competition would deprive them of such opportunities.63

After the Provisional Investigation Committee issued its report
in 1964, most aspects of justice system reform were left to
discussions among representatives of the three branches of the
profession. In 1970, the Committee on Legal Affairs of the Upper
House of the Japanese Diet adopted a resolution stating: "Matters
related to justice system reform should be achieved based on
consensus by the three branches of the legal profession."64 With this
effective veto power in hand, the bar was well positioned to resist
calls for increasing the size of the profession. Truth be told, though,
pressure to increase the size of the bar was muted through the 1970s
and early 1980s. Consumer groups and other movements
occasionally voiced concern over the difficulty of obtaining effective
legal representation; but there was little public clamor for raising the
number of lawyers. Throughout that period, moreover, most
business leaders tended to view lawyers as adversaries, so, if
anything, business opposed increases in the size of the bar.

In the late 1980s the situation began to shift. This time, the MOJ
was having difficulty recruiting new prosecutors. The MOJ felt one
of the reasons was that, by the time candidates passed the bar exam,
they were likely to have debts, family commitments, or other
obligations that would lead them to opt for private practice in law
firms rather than pursue a career as a prosecutor, which entails
transfers throughout Japan every two or three years. To meet this

62. See, e.g., Richard L. Abel, Revisioning Lawyers, in LAWYERS IN SOCIETY: AN
OVERVIEW (Richard L. Abel & Philip S.C. Lewis eds., Univ. of California Press,
1995), at 1, 2-5, 13.

63. See, e.g., KOBAYASHI, supra note 15, at 56-58.
64. Quoted in id. at 118.
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perceived problem, in discussions at the Three Branches of the Legal
Profession Consultation Committee, which met from 1988 to 1991,
the MOJ, with the support of the Supreme Court, pushed for a
preferential quota for young exam takers. 65 The JFBA strongly
opposed this proposal, and as a compromise, representatives of the
three branches agreed on an increase in the number of passers from
the prevailing level of 500 passers per year to 700, with a pledge to
monitor results to see whether the proportion of younger passers
increased.66

As it turned out, the proportion of younger passers did rise
somewhat,67 but that did not end pressure to raise the size of the
legal profession. In 1991, the Legal Training Reform Consultation
Council, charged with reexamining the bar exam and the entire legal
training process, was established under the auspices of the MOJ.
The Council included academics, a journalist, and representatives of
business, labor, and a consumer group, as well as the three branches
of the profession. 68 Over opposition by the bar, an "overwhelming
majority" of the Council agreed on the need for a "major increase"
in the size of the legal profession, specifically identifying four areas
of unmet needs: (1) high levels of unrepresented parties even in
existing litigation; (2) the need for representation in smaller matters,
which lawyers were unwilling to handle; (3) needs for legal services
in small cities and towns, where very few lawyers practiced (with
the Council expressly finding that the root cause was not lack of
demand, but lack of access); and (4) increasing needs for lawyers in
fields other than litigation, such as preventive lawyering and
provision of legal advice. 69 It bears note that by this time, some
business leaders had come to appreciate the role lawyers could play
as advisors and business facilitators.70 In its final report, issued in
late 1995, the Council recommended a prompt increase in the
number of bar passers to 1,000 per year; an intermediate-term target
of 1,500 per year to be achieved in the near future; a shortening of

65. See id. at 54-56.
66. See id. at 78.
67. See, e.g., MOJ, supra note 44 (statistics from 1989 through 2002).

68. See Got6 Hiroshi ((A6i4), H5s ydsei seidota kaikaku kyogikai no kyagi no keii
ni tsuite (V R Q #g g A C ) [Regarding the
Circumstances of the Deliberations of the Legal Training Reform Consultation
Council], 1084 JuRIsuTo 33, 34 (1996).

69. Id. at 34-35.
70. See, e.g., KOBAYASHI, supra note 15, at 98-100.
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the length of apprenticeship training; and certain changes to the bar
exam.71

The bar continued to resist adamantly.72 In December 1994, as
it became increasingly clear the Council would recommend a major
rise in the number of passers, the JFBA leadership convened an
extraordinary general meeting, at which it sought approval for an
action plan endorsing a "substantial" increase in the number of
passers - reportedly with the figure of 1,000 per year in mind. The
proposal met fierce opposition, with opponents insisting 700 per
year should be the absolute limit, and later calling for a compromise
at 800 passers per year.73 In October 1997, the JFBA accepted what
the Council had proposed nearly two years earlier: a prompt move
to 1,000 passers, a future target of 1,500, and a shortening in the
LTRI term.74 By then, though, the JFBA's continued recalcitrance
had cemented the view among many observers that decisions over
the size of the bar and other matters related to justice system reform
could not be left to the profession.75

2. Quality

Concerns over the quality of legal training also date back
decades. Writing in the early 1960s, Abe Hakaru, who was then
President of the LTRI, raised a number of issues. With respect to
undergraduate legal education, one concern was that "the content of
the law has become more complex and varied" but the length of
time devoted to study of law had decreased. 76 In consequence, there
was too much to cover and too little time. As other issues, Abe
pointed to the tendency of university education to focus on
academic theory, "particularly that of the professor lecturing," 77

71. See Got6, supra note 68, at 37. For the full text of the final report, see H6s6
y6sei seidota kaikaku kyagikai ( [Legal Training Reform
Consultation Council], Ikensho (i#A.f) [Statement of Views], Nov. 13, 1995,
reprinted at 1084 JuRIsuro 57 (1996).

72. To be sure, the bar was not monolithic in its opposition. Many lawyers at
large firms, for example, had come to recognize the need for more lawyers in order
to adequately staff teams to handle major international transactions.

73. See KOBAYASIU, supra note 15, at 94.
74. See id. at 121.
75. For a detailed examination of the debates within the bar and the impact of

the bar's recalcitrance on outside opinion, see id. at 80-118.
76. Abe, supra note 29, at 161.
77. Id. at 160.
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with little attention to the facts of cases and little in the way of
practical training; the dominance of the one-way lecture method;
and the lack of much discussion of "the social background." 78 With
respect to the bar exam, even as of the early 1960s Abe noted
"undesirable consequences" of the years of intensive study many
candidates invested. "It is certainly true," he wrote, "that this
laborious preparation for the [bar] examination enlarges to some
degree the student's knowledge of law, but one may doubt whether
it actually assists the development of either a good legal sense or a
capacity for legal thinking." 79 Furthermore, he observed, given "the
tendency to concentrate on courses preparatory to the examination
at the sacrifice of courses in social sciences and the liberal arts,"80

"students are deprived of a grounding in general culture and other
social sciences."81 Nor did the LTRI escape criticism. While noting
that "the demand for lawyers to perform preventive and advisory
functions is gradually increasing," Abe conceded that the LTRI was
"extremely weak" in those fields, instead continuing to emphasize
only litigation and trial skills. 82

In the mid-1960s, the University of Tokyo Faculty of Law
undertook a thorough reexamination of its undergraduate program
in law. In 1967, that Faculty proposed extending the term of study
required for graduation from four to five years, with the principal
reason reportedly being the desire to give students "more time to
digest the knowledge made available and to cultivate further the
attitude of studying and thinking for themselves." 83 While phrased
in terms of student mastery of the attitude of intellectual self-
reliance, in this proposal one can again see the common complaint
of too much to cover and too little time.

By the time the Three Branches of the Legal Profession
Consultation Committee and the Legal Training Reform

78. Id.
79. Id. at 162.
80. Id.
81. Id. at 163.
82. Id. at 177.
83. Rokumoto, supra note 29, at 207, quoting Tanaka Hideo (I qR9 ) , Taky6

daigaku hagakubu no kydikukeikaku saikent ni tsuite
(i [On the Reexamination of the
Educational Program of the Faculty of Law, The University of Tokyo], in TANAKA
HIDEO (P l ) , EIBEI NO SHIHo (XIOflM) [The Judicial Systems of
England and the United States] (Tokyo: Univ. of Tokyo Press, 1973), at 572, 584.
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Consultation Council undertook their deliberations in the late 1980s
and early 1990s, the impact of the low passing rates on the bar exam,
the years of cram study undertaken by many exam takers, and the
heavy reliance on examination preparatory schools had become
serious concerns. Critics worried that the combination of these
factors was resulting in exam-centered tunnel vision and an overly
narrow legal profession.8 4

III. The Reforms85

A. Recommendations of the Justice System Reform Council
In 1999, deliberations over justice system reform were entrusted

to the Reform Council, an advisory council appointed by the Diet
and reporting directly to the Cabinet. Notably, only three of the
thirteen Reform Council members came from the legal profession. 86

In its final recommendations, issued in June 2001, the Reform
Council identified strengthening the legal profession - the "human
base" of the justice system - as one of the three "pillars" of reform.87

In fact, at the implementation stage, the Headquarters for Justice
System Reform placed legal training first on the agenda.

Characterizing "the way of thinking that ... the number of
successful candidates on the national bar examination is a matter to
be decided by deliberation among the three branches of the legal

84. Tokyo lawyer Yanagida Yukio offered another noteworthy critique of
Japanese legal education in the leading law journal Jurisuto in 1998. Yanagida
observed that Japanese undergraduate legal education was not well suited either
for those who did not enter the legal profession or for those who did. Nor, in his
view, was LTRI training adequate for the needs of Japan's legal profession. Based
on his own experiences as a visiting professor at Harvard Law School, Yanagida
proposed a new model based largely on that School's model. See Yanagida Yukio
(#P EB @9), Nihon no atarashii has6 y6sei shisutemu - Habado r6 sukairu no hagaku
kydiku o nent5 ni oite ( -*

S -A'g R 6' -C) [A New Legal Training System for Japan -
With Legal Education at Harvard Law School in Mind], 1127 JuRisuTo 111 (1998),
1128 JuRIsuTo 65 (1998).

85. For early discussions of the reform process, by two very knowledgeable
informers, see Kawabata, supra note 12; Setsuo Miyazawa, Education and Training of
Lawyers in Japan - A Critical Analysis, 43 So. TEX. L. REv. 491 (2002).

86. See REFORM COUNCIL RECOMMENDATIONS, supra note 1, Appendix (list of
members). The other members were three legal academics, two nonlaw academics,
two business leaders, a labor union leader, a consumer organization leader, and a
novelist.

87. See id. at 9, 11-12.
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profession" as "already a relic of the past," the Reform Council
stated, "The essential task is to secure and improve, both in quality
and in quantity, the legal profession needed by the people of
Japan."88 With regard to quantity, the Council characterized the
Japanese legal profession as "extremely small" and concluded, "It is
clear that substantially increasing the size of the legal profession is
an urgent task."89  In reaching this conclusion, the Council
expressed the view that the legal profession was too small to
"respond adequately to the legal demands of society."90

As one example of the unmet needs, the Reform Council
highlighted "the necessity to redress the imbalance in lawyer
population across geographical regions." 91  The Provisional
Investigation Committee had noted the same concern in 1964. If
anything, the problem had gotten worse in the intervening years.
As of 1964, 65% of all practicing lawyers were members of the local
bar associations in just four cities: Tokyo, Yokohama, Osaka, and
Nagoya. 92 By 2001, that proportion had risen to over 70%.93 The
Reform Council captured the concern over lawyer scarcity well with
the phrase "zero-one regions," using that phrase as shorthand for
regions having either no lawyers at all, or just one lawyer. As of
2000, of the 253 court districts in Japan, 72 were zero-one districts.
More strikingly, out of 3,371 registered cities and towns in Japan,
3,023, or nearly 90 percent, were zero-one regions.94

Making comparative reference to the size of the legal profession
in the United States, Britain, Germany and France, the Reform

88. Id. at 58.
89. Id. at 56.
90. Id.
91. Id. at 57.
92. See Shiry6 14, Bengoshikaibetsu kaiinsti no suii (W*14,

#O [Material 14, Shifts in the Numbers of Members, by Bar
Association], Sank6 shiry6 (,SP9WI4) [Reference Materials] for Aug. 8/9, 2000,
concentrated session of the Justice System Reform Council.

93. See JFBA, BENGOSHI HAKUSHO ( 1) [White Paper on Lawyers], 2003
ed. (2003), at 21.

94. See Shiry6 4, Bengoshi to shih6 shoshi no chiikiteki bunpu (jimusho no
fuzaichiiki no kazu no hikaku (Shingikai jimusakyoku) ( V4,

[Material 4, Regional Breakdown of Lawyers and Shiho Shoshi (Comparison of
Numbers of Regions Without Offices) (Reform Council Secretariat), Material for
Aug. 8, 2000, Session of Reform Council, reprinted in Reform Council Supplement,
supra note 45.
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Council set specific targets for the number of bar exam passers:
1,200 in 2002, 1,500 in 2004, and 3,000 by around 2010. According to
the Council's calculations, if those targets were met, the number of
legal professionals in active practice would reach 50,000 by 2018.95
That in turn would place Japan's per capita legal profession at
approximately the same level as that of the lowest of the
comparables cited, France (albeit still only at France's level as of the
date of the statistics cited, 1997). The Reform Council stressed that
the 3,000 figure was not a cap, closing with the following sentence:
"[S]ecuring 3,000 successful candidates for the national bar
examination annually is a goal to be achieved 'deliberately and as
soon as possible,' and this number does not signify the upper
limit."96

With regard to quality, the Reform Council expressed rather
lofty expectations. According to its recommendations, "The legal
profession bearing the justice system of the 21st century [must] be
equipped with such basics as rich humanity and sensitivity, broad
education and expertise, flexible mentality, and abilities in
persuasion and negotiation. It will also need insight into society
and human relationships, a sense of human rights, knowledge of
up-to-date legal fields and foreign law, an international vision and a
firm grasp of language." 97 As if this list were not long enough, in
subsequent pages of its recommendations the Council stated that
the legal profession should embody the following qualities:
specialized legal knowledge; creative and critical thinking ability;
capacity for legal analysis geared to solving real-world problems;
broad and diverse backgrounds; mastery of basic practice skills and
the ability to link theory and practice skills organically; basic
understanding of cutting-edge legal fields; a sense of responsibility
to society; and high ethical standards. 98

The Council voiced great pessimism about the possibility of
satisfying these needs either by simply increasing the number of bar
exam passers or reforming undergraduate legal education, while
leaving the basic structure unchanged.99 The Council characterized
"conventional legal education at universities" as "not necessarily

95. REFORM COUNCIL RECOMMENDATIONS, supra note 1, at 57-58.
96. Id. at 58.
97. Id. at 56.
98. See id. at 63-64.
99. See id. at 61-62.
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sufficient in terms of either basic liberal arts education or specialized
legal education," and further noted the absence of professional
training. 00 The Council also expressed deep concern over the
impact of the low pass rates on the bar exam. "Amid the
increasingly fierce competition to pass the bar examination," the
Council stated, "students have become increasingly dependent on
preparatory schools." This had resulted in what the Reform Council
referred to as the "double school" phenomenon, in which college
students divided their attention between university and preparatory
school, and the "university flight" syndrome, in which students
ignored their university classes in order to concentrate on studies at
the preparatory schools.101

For the vast majority of those who sought to enter the legal
profession, the prior system almost mandated a form of tunnel
vision. Candidates' efforts - and, in turn, the training offered by the
preparatory schools - were narrowly focused on the subjects
covered by the bar exam and on test-taking techniques. When
coupled with the relatively limited range of subjects tested on the
bar exam, the heavy emphasis on doctrine, and the puzzle-like form
some questions had taken, the system seemed geared to producing
narrowly-focused candidates who had spent years concentrating on
a limited range of legal subjects - quite the opposite of the broad,
well-rounded, and diverse legal profession envisioned by the
Reform Council.102

The Reform Council summed up its views as follows:

[I]n order to overcome the problems of the current system..., it
is essential to develop a new legal training system not by focusing
only on the "single point" of the national bar examination but by
organically connecting legal education, the national bar
examination, and apprenticeship training as a "process". . . . As
the core of the new system, it is considered to be important and
effective to establish law schools, .. . providing education
especially for training legal professionals . . . .103

100. Id. at 61.
101. Id.
102. It goes without saying that the prior system also resulted in a significant

drain of societal resources. For decades, thousands of talented and highly
committed individuals had spent many years of their lives cramming for the bar
exam, with the great majority failing in the end.

103. REFORM COUNCIL RECOMMENDATIONS, supra note 1, at 62.
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The Reform Council then set forth a rather detailed outline of
the legal training system it had in mind.10 4 The law school model it
proposed bore many similarities to the U.S. system. Law school was
to be a graduate-level professional school consisting, in principle, of
a three-year term.105 To ensure diversity, students were to come
from a broad range of academic disciplines and to include people
with real-world experience. 0 6 To enhance critical analytical skills,
creativity, and skill in advocacy, law school classes were to be kept
small, with extensive use of interactive discussions rather than one-
way lectures. 07 Education was to bridge theory and practice; to that
end, the curriculum was to include practice-oriented education and
the faculty was to include substantial numbers of members with
broad professional experience.108 In the future, moreover, faculty
members responsible for courses in the core fields were expected to
be qualified as legal professionals.1 09

To ensure the quality of the law schools and the education they
provide, the law schools would need to obtain initial certification
through a chartering process and undergo regular reaccreditation.n0

To ensure student commitment and attainment, strict grading and
evaluation standards were to be utilized."' At the same time, to
afford students the ability to devote themselves to their studies at
law school rather than feel compelled to spend much of their time
attending preparatory schools, the law schools were to provide
"thorough education such that a significant ratio of successful

104. See id. at 63-70.
105. See id. at 65.
106. Id. at 65-66.
107. See id. at 66-67.
108. See id. at 66-69.
109. See id. at 68-69.
110. See id. at 70. As later decided, law schools must obtain reaccreditation every

five years by one of three separate accreditation bodies. See Gakk6 ky6iku h6
( 1V A) [School Education Act], Act No. 26 of 1947, art. 109(3); Gakk6 ky6iku
h6 sek~rei (*tM Mbff#) [School Education Act Enforcement Ordinance],
Government Ordinance No. 340 of 1953, art. 40. The accreditation bodies also
conduct annual reviews of certain key data. See, e.g., Daigaku hy6ka-gakui juyo
kik6 ()QWT% -*{Ikt40 ) [National Institution for Academic Degrees and
University Evaluation] [NIAD-UE], H6kadaigakuin hy6ka kijun y6k6
(4WASIRW I) [Outline of Standards for Law School Evaluation], Oct.
2004 (Sept. 2010 revision), at 47 (Chapter 3, Standard 7), available at
http://www.niad.ac.jp/ICSFiles/afieldfile/2010/09/30/no6_2_kijyunyoukou_22.
pdf.

111. See REFORM COUNcIL RECOMMENDATIONS, supra note 1, at 67.

394 [Vol. 36:2



Japan's Legal Education Reforms

graduates (e.g., 70% to 80%) can pass the new bar exam."112
Without offering a detailed blueprint, the Reform Council

recommended a new bar exam be designed, taking into account the
educational programs offered by the law schools. As one possible
approach, the Reform Council suggested the use of questions
similar to "performance exams" in the United States, in which
candidates would be provided a "long period of time," given "cases
composed of diversified and complex facts, not necessarily bound
by the traditional subject categories," and "required to demonstrate
how to solve problems, how to prevent conflicts, how to design
plans, and the like." 13

One further point bears note. The Reform Council explicitly
recommended that there be no fixed limit on the number of law
schools. In addition to diversity among students, diversity among
law schools would be welcomed. The Reform Council encouraged
each law school to establish its own identity and "foster diversified
legal professionals of the type it regards as ideal," and stressed that
any law school meeting the minimum standards for chartering and
accreditation was to be recognized.114 This stance was in keeping
with the principles of "fairness, openness, and diversity," which the
Reform Council proclaimed as lying at the heart of its vision.115 The
difficulty of drawing lines may also have come into play. The
Reform Council made specific reference to the goal of achieving
broad geographical distribution of law schools throughout Japan,
and it seems highly likely that universities with strong ties to
politicians would have raised a clamor if they had been excluded.

B. U.S.-Style System?

Given the above characteristics, many Japanese refer to the law
school system as a U.S.-style system. Even as envisioned by the
Reform Council, though, the new system differed from the U.S.
system in many fundamental respects. The new law schools were
engrafted on to the existing system, with both the LTRI and the
undergraduate law faculties remaining in place. The strong support
for the LTRI by all three branches of the legal professions ensured its
survival. And, given the very large number of undergraduate law

112. Id.
113. Id. at 72-73.
114. Id. at 70.
115. Id. at 69-70.
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faculties and the training they provided to tens of thousands of
students who went on to a wide range of careers, the Reform
Council expressly supported their continued role. Despite the
Council's pronouncement that the term for the law schools "in
principle" would be three years, those who had already completed
undergraduate law programs could qualify for a "shortened" two-
year term;116 and, since law faculties had been the traditional
undergraduate choice for those seeking a career in law, it was
inevitable that, at least initially, the two-year program would be the
norm at many law schools.

The bar exam represented another major difference between the
Reform Council proposal and the U.S. model. Despite the Reform
Council's firm calls for substantial increases in the number of
passers, complete with concrete numbers and timelines, and its
reference to a pass rate of 70% to 80%, the reality is that even under
the Council's proposal the number of passers would be capped, so
the pass rates would be dependent on the number of law schools
and graduates.

Two other aspects of the bar exam bear note. In part to reduce
pressure on pass rates from the proliferation of repeat bar exam
takers, and in part to avoid the waste of resources from people
spending many years cramming for the exam, the Reform Council
proposed a limit of, e.g., three tries, on the number of times
candidates could take the bar exam.117 Furthermore, in response to
charges that, whereas the existing bar exam was open to anyone, the
new system would limit entry into the legal profession to those who
could afford the time and money required for law school,118 the
Reform Council recognized an exception to the requirement that
candidates complete law school, stating that: "Proper routes for
obtaining the qualification of legal professional should be secured
for those who have not gone through law schools for reasons such
as financial difficulty or because they have sufficient practical

116. Id. at 65.
117. Id. at 72.
118. As noted earlier, see text at notes 42-46 supra, while the prior system

technically was open to anyone, in actual practice the bar exam was such a high
barrier that, apart from a handful of exceptionally talented candidates (or
exceptionally talented test-takers), the great majority of those who ultimately
passed the bar exam took several years to do so. For them, the process entailed not
only the direct cost of preparatory schools but the opportunity cost of devoting
years to preparation.
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experience in the real world."119
As Kawabata Yoshiharu, a lawyer who has been deeply

involved in the reform process, observed, the latter provision (which
resulted in the so-called law school bypass) was inserted under
pressure from the then-ruling Liberal Democratic Party (LDP). As
he explained, after the Reform Council issued an interim report
setting out the basic parameters of the proposed law school system,
"some parties asked the [LDP] to prevent the emergence of a new
system of law schools." He continued:

Those parties included bar exam preparatory cram schools with a
direct interest in maintaining the present legal education and
training system, those who strongly believe in deregulation,
people who insisted [on expanding the number of passers much
more rapidly], legal scholars who want to maintain their positions
as professors at undergraduate law faculties and focus on research
rather than teaching, and lawyers who opposed a large increase in
the population of legal professionals.120

In response to calls such as these, the LDP insisted that, apart
from law schools, an alternative route for qualifying for the bar
examination should be maintained; and the Reform Council
complied in its final report.

C. Subsequent Adjustments

Following the issuance of the Reform Council's
recommendations, various other bodies undertook further
deliberations and concrete planning. These included, with respect
to the overall scheme, the Expert Consultation Committee on Legal
Training, under the Headquarters for Promotion of Justice System
Reform;121 with respect to the law school system, the Subcommittee
on Law Schools, Committee on Universities, Central Council on
Education, under MEXT;122 and, with respect to the bar exam, the

119. REFORM COUNCIL RECOMMENDATIONS, supra note 1, at 73.
120. Kawabata, supra note 12, at 430-31.
121. H6s6 y6sei kentakai ( [Expert Consultation Committee on

Legal Training] [Kent6kai]. For the announcement of that Committee's
establishment, see Shih6 seido kaikaku suishin honbu jimukyoku

l )[Secretariat, Headquarters for Promotion of Justice
System Reform], Kent6kai no kaisai ni tsuite (W OIN 't) [Regarding
Establishment of Expert Consultation Committees], Dec. 17, 2001, available at
http://www.kantei.go.jp/jp/singi/sihou/kentoukai/kaisai.html.

122. Chia ky6iku shingikai (rAftt ' ) [Central Council for Education],
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National Bar Examination Administration Commission, attached to
the MOJ.123

While largely following the blueprint laid out by the Reform
Council, these and other bodies refined and adjusted the
recommendations in various ways. Some of the more notable
adjustments are as follows: To eliminate ambiguity and protect
against backsliding, concrete numerical standards or targets were
established for, e.g., percentage of nonlaw and shakaijin students
(30% target, with special duty to justify if below 20%);124 maximum
class size (80 students, with limited exceptions);125 percentage of
full-time faculty members with at least five years of practice
experience (20%);126 etc. To help ensure the law schools would
develop an ethos of training for the profession, and not slip back
into the traditional focus almost entirely on theory, provisions were
included to mandate that law schools be independent from the law
faculties,127 including limitations on the percentage of shared faculty
members. To ensure the quality of the faculty, an evaluation
process was established, focused not only on the adequacy of the
faculty as a whole, but on the suitability of each individual faculty
member for the specific courses he or she was scheduled to teach
(based on factors such as number of years of prior experience

Daigaku bunkakai (kQ991#) [University Division], H~kadaigakuin bukai
($W Millit) [Subdivision on Law Schools].

123. MOJ, Shih6 shiken kanri iinkai (mMAR A=) [Bar Examination
Administration Commission], established pursuant to Shih6 shiken h6 (] MAR )
[Bar Examination Act], Act No. 140 of 1949, art. 12 (prior to amendment by Act No.
138 of 2002). As of January 1, 2004, this Commission was replaced by Shih6 shiken
iinkai ( $NS R A) [Bar Examination Commission], established pursuant to
Bar Examination Act (as amended by Act No. 138 of 2002), art. 12.

124. See Kentakai, Daisansha hy6ka (tekikaku nintei) kijun no arikata ni tsuite
(iken no seiri) ( (Mll-V) ESOR 604' (LOR D ))

[Regarding the Standards for Third Party Evaluation (Suitability Determination)
(Summary of Views)], Mar. 28, 2002, at 2 (item 3), available at http://www.kantei.
go.jp/jp/sihouseido/komonkaigi/dai4/4siryou5.pdf. This stipulation was later
included in a Ministerial Notice issued by MEXT. See Senmonshoku daigakuin ni
kanshi hitsuy6 na jik6 ni tsuite sadameru ken (W"AU*rN L&
-DVit 6 6 ) [Matters Stipulated with respect to Essential Items for Professional
Graduate Schools], MEXT Ministerial Notice No. 53 of 2003 [MEXT Notice 53], art.
3.

125. See Kentakai, supra note 124, at 4 (item 6).
126. See MEXT Notice 53, supra note 124, art. 2, para. 3. For this purpose, the

phrase "full-time" (sennin, W%) was further defined to include practitioners
teaching at least six credit hours per year.

127. See, e.g., NIAD-UE, supra note 110, at 34 (Chapter 2, Standard 9-1-1).
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teaching the course in question, number of publications in the field,
etc.). 128

One important set of debates related to the curriculum. The
Reform Council had announced broad principles regarding the
curriculum and had recommended the establishment of minimum
standards for required subjects, but had stressed that, "in terms of
actual subjects to be taught and their contents, the originality and
diversity of inventive efforts by each law school shall be
respected." 129  The bodies involved in subsequent planning
endorsed the same policy of specifying minimum standards only,
with law schools to be given freedom to decide other matters
regarding the curriculum.130 But views differed on what the
minimum standards should be.

Concrete curricular planning was entrusted to working groups
for each of the main fields of law. With the exception of the group
considering practice-related subjects, these groups consisted largely
of traditional legal academics in the respective fields. Imbued as
most were with the belief that a key problem with existing legal
education was that there was too much to cover and too little time,
the groups proposed extensive curricula for each of their respective
fields. The original proposals from the three groups responsible for
the fields of civil (including civil law and procedure and commercial
law), criminal (criminal law and procedure), and public law
(constitutional and administrative law), which are the core subjects
tested on the bar exam, would have amounted to a total of some
eighty required credit hours in just the first two years of law
school.131 After the respective groups cut "as far as they possibly

128. See Senmonshoku daigakuin setchi kijun (ITAN
[Standards for Establishment of Professional Graduate Schools], MEXT Ministerial
Ordinance No. 16 of 2003, art. 5 (requirement for evaluation of faculty members).
See, e.g., NIAD-UE, supra note 110, at 30 (Chapter 2, Standard 8-1) (regarding
certification of faculty member suitability), 44 (Chapter 3, Standard 4) (regarding
process for evaluating faculty member suitability).

129. See REFORM COUNCIL RECOMMENDATIONS, supra note 1, at 66.
130. See Kentakai, Hakadaigakuin no daisansha hyaka (tekikaku nintei) no

arikata ni tsuite (iken no seiri) (qgfi (i7) OIE9 tl
U1T (-1JQ0)O ) ) [Regarding Third Party Evaluation (Suitability

Determination) for Law Schools (Summary of Views)], Mar. 28, 2002, available at
http://www.kantei.go.jp/jp/ sihouseido/komonkaigi/dai4/4siryou4.pdf.

131. See Hakadaigakuin ni okeru kyaiku naiy6-h6h6 ni kansuru kenkyaikai
(MMA:4tilstti S . - )FR) [Study Group on Educational
Content and Methods for Law Schools], Hokadaigakuin ni okeru minjiho karikyuramu
no arikata (moderuan) ( 9 # = Si A)
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could," the minimum required standards still called for fifty-four
credit hours in those courses, 132 and authorized law schools to
increase the overall required credits for those three broad fields by
up to 15%.133 This meant that well over half the ninety-three credit
hours required for completion of law school must be allocated to
those subjects; and, as a practical matter, many law schools used the
option of imposing additional credit requirements for those fields,
meaning those courses occupied two-thirds of the standard overall
course load.

When I argued that these "bare bones" standards still seemed
excessive, leaving too little room for courses in other fields, clinics,
or the types of innovative programs the law schools were expected
to establish, Japanese observers assured me that, rather than serving
as a minimum floor, in the Japanese context the standards would
have much greater significance as a cap. If these standards did not
exist, they warned, many law schools would devote even larger
proportions of the curriculum to required courses in the bar exam
subjects. As those comments reflect, from the outset knowledgeable
Japanese observers recognized that the content of the bar exam
would drive much of law school education.

Concrete planning for the bar exam followed the Reform

A '9 [AFf'] ) [Civil Curriculum for Law Schools (Proposed Model)], 3-1.
Karikyuramu no zentaiz6 (3-1J 9 -. A ) [3-1. Overall Picture of
Curriculum], Apr. 24, 2001, available at http://warp.ndl.go.jp/info:ndljp/pid/286794/
www.mext.go.jp/b-menu/shingi/chousa/koutou/003/toushin/010401/minzi/031.ht
m (for Civil Law, Commercial Law, and Civil Procedure, 38 to 44 total proposed
required credits in first two years); Hakadaigakuin ni okeru keijih6 karikyuramu no
arikata (moderuan) (SWA RI~i 6JF'ij$A 9 4 J 5 AD I9; [F Ag] )
[Criminal Curriculum for Law Schools (Proposed Model)], 3 Karikyuramu no zentaiz6
(3. 9 :- _. ADA) QWAt) [3. Overall Picture of Curriculum], Apr. 24, 2001, available at
http://warp.ndl.go.jp/info:ndljp/pid/286794/www.mext.go.jp/b-menu/shingi/chou
sa/koutou/003/toushin/010401/keizi/03.htm (for Criminal Law and Criminal
Procedure, 22 total proposed required credits in first two years); Hakadaigakuin ni
okeru ky6iku naiy-hah6 (k6h6) no arikata ni tsuite (W4)-IkSls
1;9 6 R )itM (MM) Q59,Ibe NC) [Regarding the Educational Content

and Methods for Law Schools (Public Law)], 2-1 Karikyuramu no zentaiz6 (2-
1,t 9 :- - .ADAW ) [2-1 Overall Picture of Curriculum], Oct. 26, 2001, available at
http://warp.ndl.go-jp/info:ndljp/pid/286794/www.mext.go.jp/b-menu/shingi/chou
sa/koutou/003/toushin/011001/02-1.htm (for Constitutional Law and Administrative
Law, 14 total proposed required credits in first two years).

132. See Kent6kai, supra note 124, at 6-7 (item 8).
133. See, e.g., NIAD-UE, supra note 110, at 7 (Chapter 2, Standard 2-1-5)

(authorizing increase of up to eight additional required credits, in addition to
minimum of 54 required by the basic standards).
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Council's lead in limiting the number of times candidates could take
the exam, to three tries within five years after completion of law
school.134 In terms of content, however, the design for the new bar
exam consisted of relatively modest refinements to the existing
exam, rather than the full-fledged redesign hinted at by the Reform
Council. The oral exam was eliminated, but the multiple choice and
essay portions were retained.135 In the multiple choice stage, the
number of puzzle-type questions was greatly reduced. Essay
questions typically included detailed fact patterns, calling for
application of law and procedure in concrete situations,136 with
relatively little focus on academic theory as such, as had been
common on the old bar exam. 137 Notwithstanding the Reform
Council's explicit suggestion that the new bar exam might utilize a
performance test-type approach, the exam does not include
professional skills. While the Expert Consultation Committee called
for further consideration of that approach, the National Bar
Examination Administration Commission chose not to include such
questions. The use of performance test-type questions evidently
was rejected as being infeasible.

The core subjects tested on the new bar exam remained
essentially the same as for the old exam: civil law, commercial law,
and civil procedure in the civil sphere; criminal law and criminal
procedure in the criminal sphere; and constitutional and
administrative law in the public law sphere.138 In connection with
the Reform Council's suggestion that the exam might include
questions "not bound by the traditional subject categories," it was
agreed that within the civil, criminal, and public law spheres
respectively, questions might involve a mix of the specific subjects

134. See Kentakai, Shin shih6 shiken no arikata ni tsuite (iken seiri)
(PfJA9ROlE 9 ,t1L: 'C (JEIEA) ) [Regarding the New Bar Examination
(Summary of Views)], March 28, 2002, at 2 (item 4), available at http://www.kantei.
go.jp/jp/sihouseido/komonkaigi/dai4/4siryou6.pdf.

135. See id. at 1-2 (item 3).
136. For an archive of questions on the new bar exam, see MOJ, Shihoshiken no

jisshi ni tsuite ( ifJA 0 lim -) [Regarding the Implementation of the Bar
Examination], available at http://www.moj.go.jp/jinji/shihoushiken/jinji08-
00025.html, and follow links to the exams for each year.

137. For an archive of questions on the old bar exam, see MOJ, supra note 38
(containing multiple choice exam questions for 1996-2010, essay questions for 2002-
2010).

138. See Bar Examination Act, supra note 123, art. 3.
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within those spheres,139 but broader combinations - such as, for
example, questions including elements from both criminal and
administrative law, or commercial law and constitutional law -
were rejected. These, too, were deemed infeasible, with one reason
being that it would be difficult for the bar examiners - who include
academics specializing in the respective fields - to compose and
grade such questions.140 Even the modest change to allow mixed
questions within the respective spheres did not survive for long.
Although the rules still permit mixed questions to that limited
extent, in 2010 the Bar Examination Commission expressed its
sympathy for the difficulty bar examiners were having in creating
such questions and approved a shift to three questions in the civil
sphere and two each in criminal and public law, with no
requirement for use of any mixed questions.141 As a major bar exam
prep school was quick to point out, this in effect signaled a return to
the pattern of separate questions centered on each of the seven core
subjects.142

Despite repeated pleas, the inclusion of legal ethics also was
rejected, with a variety of rationales offered for why inclusion
would not be appropriate.143 In addition to the seven core required

139. See, e.g., Kent6kai, Summary of Minutes for 8th Session, June 4, 2002, available at
http://www.kantei.go.jp/jp/singi/sihou/kentoukai/yousei/dai8/8gaiyou.html.

140. See, e.g., Kentakai, Minutes for 5th Session, March 7, 2002, available at
http://www.kantei.go.jp/jp/singi/sihou/kentoukai/yousei/dai5/5gijiroku.html.

141. See Shih6 shiken iinkai ( [Bar Examination Commission],
Minutes for 65th Meeting, April 28, 2010, available at http://www.moj.go.jp/
content/000053035.pdf.

142. See Sorimachi Katsuhiko no rTgaru danku (RRT/4409-fA'F 9)
[Sorimachi Katsuhiko's Legal Dunk], Shih5 shiken iinkai kaigiroku

( MA) [Record of the Meeting of the Bar Examination
Commission], July 6, 2010, https://blogs.yahoo.jp/sorimachi-katsuhiko/
2604455.html. For a more detailed analysis of the shift in stance, see JFBA, "Heisei
23nen shinshih6 shiken no jisshi nitteit6 ni kansuru iken boshii no jisshi ni tsuite" ni
taisuru ikensho ( 'IA123#)O l if
OJVWL:I-' (C ff6ARI) [Statement of Views with respect to "Invitation
for Public Comment regarding Dates, etc., for the 2011 New Bar Examination"],
July 6, 2010, available at http://www.moj.go.jp/content/000052998.pdf (expressing
concern that the shift in number of questions and time allotments signaled a retreat
from use of questions spanning fields or incorporating both substantive law and
procedure).

143. The rationales shifted over time. One objection was that issues of ethics are
too abstract and subjective to be amenable to testing. At the other extreme was the
argument that ethics questions were likely to test only rote memorization. A third
was that the study of professional responsibility in Japan was not sufficiently well
developed to be amenable to inclusion yet. See, e.g., Kentakai, Summary of Minutes
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exam subjects, however, candidates were required to select one
"elective" subject from among eight choices.144 In another telling
reflection that Japanese observers understood the impact the bar
exam would have on law school education, when the relevant
committees were considering what elective subjects to include,
academics from a wide range of fields undertook lobbying
campaigns to have their fields listed.

Another major debate relating to the bar exam concerned the
so-called bypass, through which candidates could qualify for the
legal profession without attending law school. As noted earlier, the
Reform Council indicated that this alternate route to qualification
should be provided "for those who have not gone through law
schools for reasons such as financial difficulty or because they have
sufficient practical experience in the real world."145 When the
relevant follow-up committees considered this issue, though, they
concluded that it would be impractical to establish appropriate
standards for assessing financial hardship or prior experience.
Instead, they decided to institute a preliminary exam, open to
anyone, designed to assess whether the applicants had attained the
same level as those who had completed law school.146 The
preliminary exam would not commence until 2011, however. For
the period between 2006 (when the first cohort of law school
students graduated 47) and 2010, the old bar exam and the new bar

for 3rd Session, Feb. 5, 2002, available at http://www.kantei.go.jp/jp/singi/sihou/
kentoukai/yousei/dai3/3gaiyou.html; Summary of Minutes for 6th Session, March
28, 2002, available at http://www.kantei.go.jp/jp/singi/sihou/kentoukai/yousei/
dai6/6gai you.html.

144. The choices are: Labor Law, Insolvency, Intellectual Property, Economic
Law, Taxation, Environmental Law, Public International Law, and Private
International Law. See, e.g., MOJ, Heisei 25nen shih6shiken ni kansuru Q&A
('I Z25*fJM9WA t Q &A) [FAQ regarding the 2013 Bar Examination],
Question No. 3, available at http://www.moj.go.jp/jinji/shihoushiken/shiken-
shinshihoushikenqa.html.

145. See text at note 119 supra.

146. The Expert Consultation Committee noted the difficulty in setting standards
to evaluate hardship and experience. As a possible alternative, that Committee
suggested that the contents and methods for the preliminary examination might be
adjusted "so as not to impair the principle that the new system is to be centered on
law schools." See Kent6kai, supra note 139, at 2-3 (item 6). In the end, the Bar
Examination Administration Commission elected not to impose any limits on
eligibility based on hardship or experience. See Bar Examination Act, supra note
123, art. 5.

147. Technically, in Japan the word "graduation" (sotsugyo, Z$$) is used for
undergraduate programs; the word "completion" (shiryo, 0@T) is used for
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exam would run in parallel, with the number of passers on the old
bar exam gradually decreasing.148 The preliminary exam, it was
decided, would go into operation only after the old exam was
phased out.

The LTRI was retained. To accommodate the increased number
of apprentices, the term was shortened from eighteen months to one
year and the structure of the program revised considerably. Of the
one-year term, two months are spent in training at the Institute
itself, the other ten months in rotations of two months each at five
placements: civil and criminal division of court, prosecutors office,
law firm, and a so-called "elective" placement, in which apprentices
can choose from a range of options (including labor, intellectual
property, insolvency, and family law, or elect further experience in
one of the four standard tracks).149 The stipend system had been
slated to switch to an interest-free loan system from the LTRI class
entering in late 2010. After bitter opposition by the JFBA,150 the
stipend system was extended for one additional year; the loan
system took effect from late 2011.1s1

IV. Challenges Facing the New System

As the above summary reflects, the new system faced many
challenges. To implement the legal training reforms, a vast range of

graduate-level programs, including the new law schools. I have chosen to use
"graduation" and "graduates" as the more natural expressions in English.

148. See Shih6 seido kaikaku suishin honbu komon kaigi ( ]WJij
id4VgiiP&JAM) [Advisory Council, Headquarters for Justice System
Reform], Material No. 8 for 4th Session, May 16, 2002, Shih6 shiken no shikumi
( A lik{ttA) [The Structure of the Bar Examination], available at
http://www.kantei.go.jp/jp/sihouseido/komonkaigi/dai4/4siryou8.pdf.

149. For an overview of the new LTRI system, see Saik6 saibansho (Riti@@JE)
[Supreme Court Uapan)], Shin shih6 shishi! no gaiy6 (0 W 0) J )
[Overview of the New Apprenticeship Training], May 25, 2011, reprinted in
Regarding the Bar Exam, supra note 41, Material 37.

150. See, e.g., JFBA, Website: Shih6 shilshfi kyiihisei no iji o (W ARWP o
M4; ) [For Maintaining the Stipend System for Legal Apprentices],
http://www.nichibenren.or.jp/activity/ training/kiyuuhiseiizi.html. The JFBA
framed its opposition primarily in terms of the financial burden on apprentices and
their duty to devote their entire time to study. It may be more than coincidental,
however, that the financial burdens for the Government of Japan related to the
stipend system served as a barrier to substantial increases in the number of
apprentices.

151. See Saibanshoh6 (WfWJP ) [Courts Act], Act No. 59 of 1947 (as
amended), art. 67-2.

404 [Vol. 36:2



Japan's Legal Education Reforms

matters needed to be addressed, both nationwide and at the
individual law schools. At each level, the tasks were further
complicated by the need to coordinate with existing bodies and
programs. From the start, for example, law schools faced issues
regarding how to coordinate their programs with undergraduate
law programs, and how to integrate nonlaw graduates with law
graduates. The continued existence of the LTRI raised other
coordination matters, including deciding what types of practice-
related education should be conducted at each stage. Needless to
say, funding implications affected nearly every aspect of the system.

The goal of the reforms went far beyond simply seeking to
change the structure of Japanese legal education. At a more
fundamental level, the reforms sought to change thinking patterns:
for legal education and, more broadly, for the legal profession itself.
For faculty members, the reforms sought to change the prevailing
mindset with regard to educational methods, from one-way lectures
to interactive give-and-take, and with regard to educational content,
from a heavy focus on mastery of doctrine to education bridging
theory and practice. For students, the reforms sought to instill an
ethos of being active participants in the educational process, rather
than passive learners. For legal education and the profession as a
whole, the reforms sought to promote openness and diversity.

Among the many challenges facing the new legal education
system, it is perhaps this shift in mindset that was the most
daunting. For those involved in the system, though, by far the
gravest concern related to the bar exam. Despite the rhetoric, from
the outset it was obvious the passing rate would fall well below the
70% to 80% level. With a continued cap on the number of bar exam
passers but no cap on the number of law schools, the 70% to 80%
pass could be achieved only if the number of law schools remained
small. Yet by early in the deliberation process it had become clear
many institutions were planning to establish schools. Thus, while
some students in the first year or two evidently were attracted by
the rhetoric (including students who gave up secure jobs), from the
outset faculty members and other informed observers were well
aware such high passing rates were unachievable.152

For the administration and faculty of Japanese law schools,
concerns over the impact of the bar exam were exacerbated by the

152. See, e.g., Foote, supra note 29, at 237-38.
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specter of the law school bypass, especially after it was announced
that the preliminary exam would be open to everyone. In what may
prove to be a prescient observation from late 2002, well over a year
before the new system started, Miyazawa Setsuo wrote: "The most
dangerous scenario [for the new law schools] is that the bypass
through the preliminary examination will be made larger than the
route through the law schools .... It remains to be seen whether and
how universities will succeed in preventing such scenarios through
their efforts in the next few years."153 As Miyazawa's comment
reflects, the scheduled 2011 start date for the preliminary exam
loomed large, placing even greater pressure on law schools to prove
their value by that date. At least at the start, though, law schools
could take some comfort in the expectation that, before the
preliminary exam started, the number of passers was to have
reached 3,000. That still would not be sufficient to achieve a 70% to
80% pass rate; but, with under 6,000 students per year and likely
attrition along the way, one might have expected that considerably
over half the law school graduates would pass the exam within their
allotted three tries. Or so we thought at the time.

V. Early Returns: Achievements of the New System

Despite the many challenges, the new system achieved many
successes. One broad set of achievements related to educational
methods. As mandated by the governing standards, faculty
members have utilized interactive methods rather than simply
relying on one-way lectures. While to some faculty members
"interactive" evidently means little more than the recitation method,
in which students are expected to recite the correct answer when
called upon,154 many other faculty members have developed highly

153. Miyazawa, supra note 85, at 498.
154. A worrisome warning sign of this tendency came at a symposium in mid-

2001 sponsored by JFBA, aimed at providing helpful lessons on interactive teaching
methods prior to the advent of the new law school system. For one of the "model"
classes presented that day, the faculty member had assigned a long list of questions
to the students in advance, and the class consisted entirely of a recitation of their
answers, read from scripts the students had prepared in advance. JFBA,
Hakadaiakuin setsuritsu-un'ei ky6ryoku sent5

(Az *ilitf)')*-) [Center for Cooperation in Law School
Establishment and Operation], Symposium: H6kadaigakuin, Moderu karikyuramu
no k6s6 to jikken (k' , FA * t 9 : i A 04T L!!) [Law Schools:
Conceptions and Experiments in Model Curriculum], Apr. 14, 2001 (Bengoshi
kaikan, Tokyo).
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effective teaching styles, in which they push students to probe and
to think for themselves. As this reflects, fostering critical thinking
has been given considerable weight.

Moreover, in what I regard as a very important development,
more attention has been given to teaching itself. This was especially
true in the first few years of the new system, when many faculty
members were still struggling with the question of what was meant
by "the Socratic method" or "interactive teaching." At that time,
faculty members frequently shared personal experiences and ideas.
And, in what was a novel development for many Japanese
universities, law schools also established systems for course
evaluations by students. The establishment standards require law
schools to undertake systematic efforts aimed at improving teaching
methods;1s5 and, to ensure that requirement is followed, the
accreditation bodies mandate steps such as peer review programs,
student evaluations, and faculty development workshops.156 Given
this prod, most law schools still undertake all of those measures.
Now that faculty members feel they have adjusted to the new
teaching methods and curriculum, however, at many schools those
programs have become little more than a formality.

Another set of achievements relates to students. At least
initially, one of the most notable student-related developments was
the law schools' ability to attract students with diverse educational
backgrounds and life experiences. Sadly, in a point to which I will
return in more detail below, over time that achievement has
eroded.157

A number of other student-related achievements remain intact.
Before the new law schools started, many Japanese professors
voiced the belief that Japanese students would be reluctant to
express their views in front of others and were skeptical about
whether students would participate in class. Those doubts have
largely been laid to rest. Just as in the United States, some Japanese
students are shy about speaking publicly, but many others have

155. Pursuant to the overall governing standards for establishment of
professional graduate schools issued by MEXT, accreditation bodies must certify
that the schools undertake faculty development efforts. See Senmonshoku
daigakuin setchi kijun ( Willik*flA S) [Establishment Standards for
Professional Graduate Schools], MEXT Ministerial Ordinance No. 16 of 2003, art. 11.

156. See, e.g., NIAD-UE, supra note 110, at 21-22 (Chapter 2, Standard 5).

157. See text at notes 239-40 infra.
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welcomed the opportunity to take part actively. Another stereotype
was that Japanese students do not study hard and frequently skip
class. That stereotype certainly has been laid to rest. Part of the
reason for the continued high levels of student commitment
presumably is compulsion, through the strict grading standards
followed by Japanese law schools (and monitored by the
accreditation system). I like to think the high levels of student
commitment relate at least in part to the sense that the interactive
classes at law schools are more stimulating than the one-way
lectures of the past.

Attention to practice constitutes another important
achievement. Mastery of doctrine remains at the heart of Japanese
law school education. Yet, in contrast to traditional undergraduate
legal education, law schools have paid considerable attention to
education that bridges theory and practice, with extensive use of
actual cases and incorporation of practice-related perspectives even
in the core doctrinal courses. Law schools also have developed a
wide range of practice-related courses. As mentioned earlier, the
governing standards require that at least 20% of faculty members
have significant practice experience (so-called practitioner-teachers,
'ZAitWR).158 At many law schools, practitioner-teachers and
traditional "researcher-teachers" (WWWt A) collaborate on some
courses. In addition, many law schools have encouraged
researcher-teachers to become members of the bar and obtain
practice experience themselves.1s9 Moreover, a majority of Japanese
law schools have established legal clinics, some of which are quite
extensive.160

In keeping with the Reform Council's expressed desire that law
schools should develop their own identities, many law schools

158. See text at note 126 supra.
159. Under a subsequently revised provision of the Lawyers Act, full-time

faculty members who had taught law at recognized law faculties for at least five
years were entitled to apply for qualification as lawyers, without passing the bar
exam. See MOJ, Bengoshi shikaku nintei seido (# +9ttratW1a) [Certification
System for Qualification as Lawyers], April 6, 2012, available at
http://www.moj.go.jp/housei/ gaiben/housei07_00004.html (last visited Nov. 4,
2012).

160. For a detailed examination of the development of clinics at Japanese law
schools, see Shigeo Miyagawa, Takao Suami, Peter A. Joy & Charles D.
Weisselberg, Japan's New Clinical Programs: A Study of Light and Shadow, in THE
GLOBAL CLINICAL MOVEMENT (Frank S. Bloch ed., Oxford Univ. Press, 2010), at 105.
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established specialized programs. In their mission statements,161
over half the law schools highlighted a commitment to international
matters. Others proclaimed their commitment to a wide range of
fields, including intellectual property, taxation, company legal
affairs, human rights, welfare law, and ethics, with specialized
programs in such fields at many schools.162

In a report issued in April 2009, the Special Committee on Law
Schools, established under the auspices of MEXT, undertook an
evaluation of the state of law school education. As concerns, the
Committee found that "one segment" of law school graduates "has
not attained sufficient understanding of the fundamentals of core
fields of law and has not sufficiently mastered ability in legal
thinking," "one segment of graduates has not attained sufficient
ability in logical exposition," and "the content of legal skills
education is uneven from law school to law school."163 On the
whole, however, the Committee praised the law schools highly.
"Looking at the new law school system as a whole," the Committee
concluded, "in the great majority of law schools establishment of an
educational program that bridges theory and practice is proceeding
steadily, so as to fulfill the functions anticipated by the...
reforms."164 Based on evaluations by instructors at the LTRI, who
were in position to observe apprentices who had entered through
both old and new systems, the Committee reported:

[I]n terms of aptitude and ability judicial apprentices who have
completed law school education not only are, overall, not inferior
to judicial apprentices of the past, but excel in the following
respects:

161. See, e.g., KAWAI JUKU RAISENSU SUKORU & KYODO HENSHO SENTA

(ip 4 - -t 7, -A-&#rJ1W*-E &' -), HOKADAIGAKUIN PAFEKUTO GAIDO

2007/2008 ( 7 = P b f4 Vf2007/20084fl.) [Perfect Guide to Law
Schools, 2007-2008 edition] (2007).

162. See id.
163. Chile kyaiku shingikai ( [Central Council for Education],

Daigaku bunkakai ( [University Division], H6kadaigakuin tokubetsu
iinkai ( [Special Committee on Law Schools],
Hakadaigakuin kyeiku no shitsu no k6j6 no tame no kaizen h6saku ni tsuite

[Regarding Ameliorative Measures to Improve the Quality of Law School
Education (Report)] [Special Committee 2009 Report], April 17, 2009, at 1, available
at http://www.mext.go.jp/component/b-menu/shingi/toushin/_icsFiles/
afieldfile/2009/04/20/1261059_1_1.pdf.

164. Id.
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(a) Possess self-initiated, enthusiastic commitment to learning.
(b) Have mastered methods for learning, and have high ability to
conduct research on legal materials ....
(c) Excel in communication ability and presentation ability.
(d) Have achieved a definite understanding of the social mission
the legal profession should discharge, through learning related to
legal ethics, etc.

(e) Possess learning related not only to the core fields of law, but
to a broad range of other fields valuable for practice, such as
intellectual property and financial law.165

In 2012 the Special Committee on Law Schools issued another
evaluation of law schools. This time, citing assessments by
"members of the legal profession and a broad range of others who
have connections with legal practice," the Committee reiterated
strengths such as self-initiated commitment to learning, high ability
in legal research, ability in legal drafting, and excellent
communication skills, and added, "the principles of developing a
legal profession strong in both quantity and quality, at which the
new legal training system is aimed, are being realized." 66 The
report noted numerous other strengths, as well, including skills in
identifying and adjusting relevant interests and ability in logical
persuasion. The report went so far as to state that, through
education "strongly focused on bridging theory and practice,"
conducted in "small classes . . . in a highly interactive manner," the
law schools are achieving a shift away from the large lecture
approach and "have great significance as a leading model for
university reform."167

VI. Trials and Tribulations

Given these achievements, why all the hand wringing over the
state of Japan's legal education reforms? More pointedly, if these
positive assessments are accurate, why have applications and
enrollments dropped so dramatically?

As the Special Committee on Law Schools observed in its 2012
report, there is very little public awareness of the merits of the new
system. Indeed, as the first of its recommended steps for

165. Id.
166. Special Committee 2012 Proposal, supra note 21, at 1.
167. Id.
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improvement, that Committee highlighted the need for an active
public relations campaign to raise awareness of the achievements of
law school education.s68  Who might orchestrate such a PR
campaign is another matter. The most logical choice would seem to
be the Japan Association of Law Schools;169 but unless conducted
skillfully, a campaign by that Association, or by individual law
schools themselves, likely would be dismissed as self-serving. Yet
not only has there not been a meaningful campaign to promote
awareness of the merits of law schools, the legal education reforms
have been subjected to considerable negative publicity, including
criticisms orchestrated by the JFBA.

Presumably, the lack of public recognition regarding the
strengths of law school education, coupled with the negative
publicity, constitute part of the reason for the declines in
applications and enrollment. For those considering law school,
though, it seems likely that, rather than views about the nature of
law school education itself, concerns over economic prospects play
the key role in deciding whether to apply and enroll. In this
connection, the cost of law school and the shift from the stipend to
the loan system for LTRI apprenticeship training likely have had
some impact. There can be little doubt that two other factors are
even more important: prospects for future employment and, above
all, concerns over passing the bar exam. 70 These factors, in turn, tie
into debates over the future of Japan's legal profession and pitched
battles over the size of the legal profession. To a great degree the
law schools find themselves as pawns in these debates and battles.

With respect to perceptions of future prospects, three themes
are deeply interconnected: the number of bar exam passers and

168. Id. at 12-13.
169. Hokadaigakuin ky6kai (Uf-A .1'i ) [Japan Association of Law

Schools]. See, e.g., http://www.lawschool-jp.info/about.html.
170. For a detailed recent analysis of the decline in applicants, see Tokusha,

Henshiibu kikaku: Data de miru "haso shigansha no gekigen" - utsu te ha aru no ka?

[Special Issue, Prepared by the Editorial Staff: "The Dramatic Decline in Applicants
for the Legal Profession" as Viewed through Data - Can Anything Be Done?],
NIBEN FRONTIER, Dec. 2012 Issue, at 19 (2012). That analysis identified the low pass
rates on the bar exam as the most important reason for the decline; but the article,
which appeared in the monthly journal of the Daini [Number Two] Tokyo Bar
Association, could not resist placing the blame squarely on the law schools, with
the characterization: "the low pass rates resulting from the out-of-control proliferation

(&'.) of law schools," id. at 25 (emphasis added).
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resulting pass rate; the battle over the size of the legal profession;
and the debate over the direction of demand for legal services. The
following section addresses those themes in order.

A. Bar Exam Statistics
The new bar exam commenced in 2006. For the first three years

the number of passers rose steadily. In 2006, when only kishilsha -
law graduates in the shortened two-year course - were eligible,
1,009 passed.171 In 2007, when the first cohort of mishiisha joined,
1,851 passed; and, in 2008, 2,065 passed.172 Through 2010, the old
bar exam was conducted in parallel with the new bar exam; and,
while the number passing the old exam gradually declined, fairly
sizeable numbers of candidates passed the old exam those three
years, as well. Thus, the total number of bar passers rose from 1,558
in 2006 to 2,209 in 2008;173 and, given the steady increases up to that
point, it seemed as though the target of 3,000 passers-by 2010 might
be reached. Then the number of passers hit a plateau. Between 2009
and 2011, the number of passers on the new bar exam fluctuated
between 2,043 and 2,074, and the overall number of passers
declined, to just 2,069 in 2011.174 (In 2012, the number rose slightly,
to 2,102, of whom 58 had qualified through the preliminary exam
bypass route.175)

The pass rates on the new bar exam have never come close to
the 70% to 80% figure mentioned by the Reform Council. In 2006,
when only kishisha were eligible, the overall pass rate was 48.25%.176
That year, out of 44 law schools with 10 or more graduates taking
the exam, only 15 achieved pass rates over 50% (topped by
Hitotsubashi University School of Law, at just over 83%).177 The
following year, when the mishilsha cohort joined and the first group
of repeaters sat for the exam, the overall pass rate dropped to

171. See Regarding the Bar Exam, supra note 41, at 7.
172. See id.
173. See id. at 5, 7.
174. See id. Even though the old bar exam had been phased out by 2011, six of

the 2010 candidates had passed all but the oral exam portion. Following standard
practice, they were permitted to retake the oral exam in 2011, and all six passed.

175. See id. at 7.
176. See id.
177. See id. at 25.
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40.2%.178 As the number of exam takers and repeaters increased in
subsequent years, the pass rate plummeted, reaching a low of 23.5%
in 2011 before rising slightly, to 24.6% for law school graduates, in
2012.179 In 2012, graduates of only four of the 74 law schools had
pass rates over 50% (again led by Hitotsubashi, at 57%), and only
thirteen had pass rates over 30%. At the other extreme were twenty
schools with pass rates under 10%.180

Another troubling development is the wide disparities in pass
rates between mishasha and kishasha. In 2007, the first year in which
a mishasha cohort sat for the bar exam, the pass rate for kishasha was
46% and that for mishasha 32.3%.181 In every year since then, the
pass rate for kishrisha has been about twice that for mishasha; in 2012
the respective pass rates were 36.2% for kishasha and 17.2% for
mishasha.182 The mishasha/kishasha categories are not identical to the
nonlaw faculty graduates/law faculty graduates categories.
Approximately 10% of the kishasha are graduates of faculties other
than law. Among the mishfisha, the proportion of law faculty
graduates is much more prominent, at nearly two-thirds. 83 When
broken down by categories, the pass rates for nonlaw faculty
graduates are not so much lower than for law graduates; 35.8% for
nonlaw and 40.8% for law graduates in the kishasha category, and
18.6% and 19.5% respectively in the mishasha category.184

Nonetheless, the nonlaw graduates in the kishasha category
presumably either have studied law on their own or worked in law-
related fields; for those who have not had much contact with law
previously, the odds are steep.

B. Battle over the Size of the Legal Profession

Without access to confidential information, one cannot say for
certain why the number of bar exam passers stalled after 2008. It
hardly seems coincidental, though, that by then the JFBA had begun
to mount a vigorous counteroffensive regarding the size of the legal

178. See id. at 7.
179. See id. at 30, 31 (including those who qualified through the preliminary

exam, the overall pass rate in 2012 was 25.1%).
180. See id. at 31.
181. See id. at 51.
182. See id. at 51-52.
183. See id.
184. These percentages were calculated from the statistics contained in id.
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profession.
As mentioned earlier, before the new legal training system

started, the JFBA leadership was supportive, and the JFBA
membership endorsed the reforms, including the expansion in the
size of the legal profession. Even then, however, there was
considerable dissension within the bar. As the reality of competition
began to hit, backlash by the bar intensified. The size of the legal
profession became a dominant issue in the biennial elections of the
JFBA president; and successive JFBA administrations undertook a
steadily escalating campaign to limit the rise in the size of the legal
profession. The JFBA has issued several proposals on the issue,
including "urgent proposals" in 2008 and again in 2011. The bar has
utilized glossy brochures and has undertaken appeals to the mass
media and lobbying campaigns to politicians, as well as making its
case forcefully in presentations to the various bodies and advisory
councils that have been considering legal training and related issues.
Not surprisingly, the campaign has made selective use of data, at
times bordering on demagoguery and fear mongering.

The JFBA stance on the size of the profession gradually
hardened. An explanatory statement specifically referring to the
3,000 passer target accompanied the resolution adopted in 2000
endorsing the Reform Council's vision.185 In looking back through
the minutes of the Citizens' Council to the JFBA, as late as 2007
"access to justice" remained a major topic. By 2008, the tenor had
changed. The 2008 Urgent Proposal continued to proclaim JFBA
support for the Reform Council vision, stating: "This Federation
firmly supports the basic ideal of justice system reform to have law
and justice reach to every corner of society." But the proposal then
proceeded to demand "careful deliberation regarding the
quantitative goals themselves" and "a 'pace-down' in the increase in
the size of the legal profession for the time being." 186

In another proposal the following year, the JFBA again affirmed
its "active support" for the reforms and pledged to "continue to
exert our utmost efforts toward the achievement of a legal
profession 50,000 strong [the number specifically referred to by the

185. See JFBA, supra note 13.
186. JFBA, Hoso jink6 mondai ni kansuru kinkyti teigen

( An il R ?! ) [Urgent Proposal regarding the Problem of the
Size of the Legal Profession] [2008 Urgent Proposal], July 18, 2008, available at
http://www.nichibenren.or.jp/library/ja/opinion/report/data/080718.pdf.
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Reform Council, not as the ultimate target, but as its projection for
the year 2018], so as to assure the number of legal professionals
needed by the people of Japan."87 In the next paragraph, though,
the proposal characterized "the new legal training system" as "not
yet in a mature state," and asserted that "concerns regarding the
quality of new entrants into the legal profession have been
expressed from all quarters."188 It went on to propose that "for a
number of years from and after [2009], the determination of the
passers on the bar exam should be undertaken carefully and strictly,
with the current number of passers as the target," with a footnote
reciting the numbers of passers in 2007 and 2008, 2,099 and 2,209
respectively. 18 9

By the time of the 2011 Urgent Proposal, the JFBA flatly
declared that the Reform Council's reference to 3,000 passers by the
year 2010 "lacks validity," proposed a "further pace-down," and
called on the government and other relevant bodies "to reduce
substantially" the number of passers. 190 In March 2012, the JFBA
issued yet another proposal, declaring the 3,000 passer goal
"unrealistic," calling for its "thorough reconsideration," and
demanding a prompt reduction in the number of passers to 1,500
per year, with the possibility of further reductions in future years. In
that proposal, the JFBA even included projections based on a
rollback to just 1,000 passers per year (showing that at that level
Japan's legal profession would peak at the 49,000 level in 2043 and
then begin to decline). 191

The rationales for limiting the size of the profession also
evolved over time. An early line of resistance amounted,
essentially, simply to the observation that competition within the

187. JFBA, Thmen no h6s6 jink6 no arikata ni kansuru teigen
(ioM0 Ak n ME F)Yi (1lt; E ) [Proposal regarding How the Size of the
Legal Profession Should Be for the Time Being], March 18, 2009, at 1, available at
http://www.nichibenren.or.jp/library/ja/opinion/report/data/090318.pdf.

188. Id.
189. Id.
190. JFBA, Hoso jink6 seisaku ni kansuru kinkyfi teigen

(MO. A IC. n MA ,) [Urgent Proposal regarding the Policy on the Size
of the Legal Profession], March 27, 2011, available at http://www.nichibenren.
or.jp/activity/document/opinion/year/2011/110327.html.

191. JFBA, H6s6 jink6 seisaku ni kansuru teigen (
[Proposal regarding the Policy on the Size of the Legal Profession], Mar. 15, 2012,
available at http://www.nichibenren.or.jp/activity/document/opinion/year/
2012/120315.html.
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legal profession was becoming more severe.192 While many lawyers
undoubtedly viewed that development with great concern, standing
alone that observation did little to persuade nonlawyers that
limitations were needed. 93 Other rationales included the argument
that there were so many new entrants senior lawyers no longer
could provide adequate mentoring 94 and that the increases would
result in excessive competition, which in turn would lead to a
decline in ethics.195 Another early set of arguments was that recent
bar passers were having difficulty finding employment, so the
number of passers should be capped.196 That argument might have
some merit as a ground for limiting the number of law school
students in the first place (and, indeed, has been reconfigured in
much that way since). As initially formulated, though, it seemed
rather insensitive to characterize an effort to limit graduates'
chances on the bar exam as an expression of concern for their well-
being.

Another set of contentions relates to the inadequacy of efforts to
achieve other reforms endorsed by the Reform Council. These
include, for example, recommendations for substantial increases in
the numbers of judges and prosecutors, as well as lawyers. As the
JFBA has pointed out, the number of lawyers rose 70% in the decade
from 2002 to 2012, but the numbers of judges and prosecutors
increased by only 24% and 23% respectively.197 A further matter
that galls many Japanese lawyers is the so-called hoso ichigen
(WI-R) issue. That phrase, which translates roughly to "legal
profession unification," is shorthand for a U.S.-style judiciary, in

192. See, e.g., JFBA, Shimin kaigi (MMif M) [Citizens' Council], Minutes, Session
18, May 15, 2008, at 25-26 (comments of Vice President Murayama Akira
(f11WiW'JA)), available at http://www.nichibenren.or.jp/library/ja/
judical-reform /data/shiminkaigil8.pdf.

193. See, e.g., id. at 29-30 (comments of Council Chair Nakagawa Hidehiko

194. Whether senior members of the bar had in fact provided adequate
mentoring to young lawyers in the past was not specifically addressed.

195. The assertion of declining ethics seems somewhat ironic, given the MEXT
Committee's findings that law school graduates were more attuned to issues of
professional responsibility and ethics than those who had passed the old exam.

196. See, e.g., Shimin kaigi, Minutes, Session 18, supra note 192, at 9-11 (comments
by Vice President Murayama).

197. See Expert Advisory Council on Legal Training, Session 2, Sept. 20, 2012,
Shiry6 6, Nihon bengoshi rengakai teishutsu shiry6 ( [* 46 1F1#
l W[ ) [Material 6, Material Submitted by JFBA], available at
http://www.moj.go.jp/content/000102272.pdf.
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which judges are appointed from the ranks of experienced lawyers
rather than being recruited directly into the career judiciary upon
completion of LTRI apprenticeship training. Such a judiciary has
long been a cherished goal of the Japanese bar.198 The 2000 JFBA
resolution endorsing the justice reform plans made specific
reference to achievement of h6so ichigen as one of the reasons for the
bar's support; and some subsequent attacks on the increase in the
size of the legal profession have cited the hos6 ichigen issue, implying
that the bar was misled into supporting the increased number of
passers by the false expectation of achieving hos6 ichigen in return.199

Yet, given the limited connection of hoso ichigen to the primary
motivation for opposition to the increases in the size of the legal
profession, concern over competition, it is doubtful whether
achievement of that goal would have made much practical
difference to the debate over lawyer population.200

The most potent arguments for limiting the number of bar exam
passers fell into two major categories: the view that the market for
legal services already was oversaturated and there was insufficient
demand to support more lawyers (discussed in Subsection VI(C)
below), and the argument that the new legal training system had
resulted in a decline in quality. While the JFBA has referred to other

198. For a detailed examination of the hasd ichigen debate, see KOBAYASHI, Supra
note 15, at 155-83, 206-12. In fact, the has5 ichigen issue was the object of heavy
debate during the deliberations of the Provisional Justice System Investigation
Committee in the early 1960s. That Committee concluded that introduction of such
a system was unfeasible at the time, in part because the legal profession was too
small to support a move to recruit judges exclusively from among experienced
lawyers. See Investigation Committee Recommendations, supra note 51, at 13-48.
The bar's anger over this issue reportedly was the reason for the JFBA's disavowal
of the Investigation Committee Recommendations and its unwillingness to
cooperate in a consultation council with the two other branches of the legal
profession, established pursuant to those Recommendations, for many years
thereafter (although it seems likely that another factor was the Committee's call for
a substantial increase in the size of the legal profession, justified in part by reference
to the haso ichigen issue). See KOBAYASHI, supra note 15, at 160.

199. See, e.g., KOBAYASHI, supra note 15, at 167-73, 206-12; Kuboi Kazumasa
(Ah%4-I) , Chokusetsushugi/kotashugi o k6tai saseru na (MtA *

agH &iA -ti ) [Do Not Let The Principles of Directness and Orality
Regress] , RONKYO JURISUTO 02 (Summer 2012), at 99 (2012).

200. Even if the has6 ichigen concept had been adopted, it is questionable
whether enough lawyers would have been willing to join the judiciary. The justice
system reforms included an effort to revitalize a program for mid-career
appointments of lawyers to the judiciary, but very few lawyers have pursued
appointment. See Daniel H. Foote, Recent Reforms to the Japanese Judiciary: Real
Change or Mere Appearance?, 66 HOSHAKAIGAKU 128, 135-36 (2007).
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asserted deficiencies, such as unevenness in skills training at law
schools, inadequacy of the shortened LTRI apprenticeship training,
and inability to provide sufficient on-the-job training to the new
entrants, 201 the centerpiece of its indictment of law school education
has rested on a narrow definition of quality as, in essence, mastery
of legal doctrine. In its 2008 Urgent Proposal, for example, the JFBA
warned: "Of the many elements of the skills that make up lawyer
quality, the decline in quality noted [here] relates to the skill of basic
legal knowledge and legal understanding. To take the first step on
the road to the legal profession, this constitutes the minimum that is
absolutely essential." 202 The evidence offered was mostly anecdotal,
selectively utilizing material such as the assessment by LTRI
instructors, mentioned earlier, that "one segment" of law school
graduates "has not attained sufficient understanding of the
fundamentals of core fields of law." The JFBA allegations of lower
quality conveniently ignored the highly positive overall tone of the
assessment by LTRI instructors, including their reports that passers
of the new exam were superior to passers of the old exam in
communication skills and several other concrete respects.
Nonetheless, the image of declining quality took hold. And, as
discussed in Section VII below, the contentions of lower quality,
coupled with the narrow definition of quality utilized, have had a
serious impact on legal education.

C. Demand for Legal Services

Perhaps the most difficult question in connection with the
future of Japanese legal education and the legal profession relates to
demand for legal services. What makes this especially difficult is
that it involves two very different sets of assumptions.

One view, held by those pushing to limit the number of passers,
sees the Japanese legal profession as likely to continue to play
largely the same roles in the future as it has in the past, primarily
centered on litigation, with only gradual expansion into other roles.
Those who hold this view also tend to view demand for lawyers

201. See, e.g., JFBA, H6s6 jink6 seisaku ni kansuru kinkyo teigen, Kanren shiry6
(i AWlkt MiF) [[Urgent Proposal regarding the
Policy on the Size of the Legal Profession, Related Materials] [Related Materials],
March 2011, available at http://www.nichibenren.or.jp/library/ja/opinion/report/
data/110327_shiryou.pdf.

202. 2008 Urgent Proposal, supra note 186.
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even for litigation-related matters as relatively limited.

Accordingly, they foresee at most limited increases in demand.

The second view, which was held by the Reform Council (and

by the Legal Training Reform Consultation Council, in its final

report of 1995203), anticipates a major expansion in demand. That
view sees great unmet needs for lawyers in Japanese society, even in

their traditional role as representatives for litigation; it sees
involvement in ADR and other forms of dispute resolution as a
natural extension of the traditional roles; and it envisions lawyers as

assuming many other roles, including taking in-house positions at

corporations, working for governmental bodies and NGOs, and
advising businesses and individuals on a wide range of matters.

The Reform Council recognized that the size of the legal

profession should be based on the needs of Japanese society (as

opposed to being set by the legal profession itself). Yet, insofar as

the Council envisioned an expansion of the legal profession into

new geographical areas, new legal fields, and new roles, it could not

simply look to past experience within Japan in order to assess the
needs. The market for legal services in Japan, after all, had

developed based on a system in which the number of new lawyers
had been capped at the same level for over 25 years, and had only

gradually increased over the prior decade. For the expanded roles
envisioned by the Reform Council to take root, changes in mindset
would be needed on both sides: the consumers of legal services and

the legal profession itself. And it would inevitably take some time
for a new model of legal practice and new market equilibrium to

take hold. It is presumably for reasons such as these that the
Reform Council referred to the "zero-one regions" and introduced

comparisons from foreign nations, as proxies for assessing future
needs.

The use of the foreign comparisons, however, left the Reform
Council open to the JFBA charge that Japan is unique and Japanese
needs cannot be judged based on comparisons with other nations.

And the reference to the zero-one regions gave the JFBA the opening
to declare victory with regard to the issue of lawyer scarcity when
the last of the "zero" judicial districts was eradicated and only a

handful of districts remained with just one lawyer.204

203. See text at note 69 supra.

204. See, e.g., JFBA, Related Materials, supra note 201, at 15-16 (Shiry6 22,
Bengoshi zero-wan chiiki no kaish6 (Wf}22, #1 f a * '7 'VVAPTOM)
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Symbolic measures and rhetorical flourishes aside, the basic
question of how many lawyers society needs inevitably involves
subjective judgments. Among those who favor limiting the number
of lawyers, some view the small size of the legal profession and
relatively weak demand as praiseworthy: reflections of Japan's deep
commitment to harmony and consequent low need for lawyers.
Many others, though, including many of the lawyers who have been
involved in the debate over the size of the legal profession, feel
differently. They wish there were more demand, and typically feel
there should be more demand, but do not believe the demand will
be forthcoming.

As this reflects, within the Japanese bar there is widespread,
albeit by no means universal, agreement that there remain many
unmet needs for legal services. 205 Needs continue to exist even with
respect to the traditional role of Japanese lawyers as representatives
in litigation. There may not be any more "zero" court districts
(although there surely are still many cities and towns with no
lawyers), but studies of rural regions have found that lawyer
scarcity remains a serious concern, with many legal needs going
unmet.206 The extent of unmet need was brought home rather
dramatically by the 2011 Great East Japan Earthquake and resulting
disaster, including the meltdown at the Tokyo Electric Power
Company (TEPCO) nuclear power plant. For claims for
compensation for nuclear power-related damages, filed with a
specialized ADR Center established to handle such claims, for the
first several months under 20% of claimants were represented by
counsel; and the low level of representation led to delays and
difficulty in processing of claims. 207

There is also fairly broad recognition of a continued and
expanding need for lawyers serving other roles. Some of the major
categories of perceived need include business advising, including

[Material 22, Eradication of the Zero-One Lawyer Regions]).
205. See, e.g., JFBA, Shimin kaigi, Minutes, Session 19, at 25-26 (comments of

Secretary-General Marushima Shunsuke ( available at
http://nichibenren.or.jp/library/ja/judicial-reform/data/shiminkaigil9.pdf.

206. See, e.g., Takayuki Ii, Young Migrants from Big Cities: Measures for Dealing with
the Shortage of Legal Services in Japan, 27 Z. JAPAN. R./J. JAPAN. L. 59 (2009).

207. See Suzuki Isomi & Ono Yasuhito (A+B&RER), Genshiryoku
songai baishd funso kaiketsu sentd no moshitate gaiky5 to shinri no kadai

] ffi T68 t'_-01) FP CeTlR~ L liORM) ) [The General
Situation of Claims at the Nuclear Power-Related Damage Claim Resolution Center
and Issues for Hearings], NIBEN FRONTIER, Oct. 2012, at 24-25.
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in-house legal staff; full-time or part-time legal staff for
governmental and administrative bodies; NGOs; and preventive
lawyering and advising for individuals.208 Moreover, there is rather
widespread recognition of the need for lawyers in various
specialized fields, including labor, consumer, welfare/eldercare,
and health law.209

Even if needs do exist, however, a second critical question is
whether those affected will utilize legal professionals. Two initial
aspects of that issue are whether the potential consumers of legal
services will even recognize their concerns as being legal in nature,
and, if so, whether they will appreciate that lawyers can help resolve
the concerns. Those who are optimistic about rising demand for
legal services anticipate increased recognition of need as new
patterns of access and utilization develop; skeptics are dubious. A
further important aspect is the ability and willingness of consumers
to pay for the legal services, or, in the alternative, access to other
funding sources. A recent conversation with a leading lawyer
representing claimants in the nuclear-related ADR proceedings
offers a vivid example of the difficulties Japanese lawyers may face
in changing consumers' attitudes toward payment for legal services.
He reported having reached an initial agreement with claimants that
they would pay the team of lawyers representing them 5% of
awards received from TEPCO. When the ADR Center subsequently
issued a standard calling on TEPCO to pay lawyers representing
claimants an amount equivalent to 3% of recognized awards,
though, the claimants balked at paying the lawyers the additional
2%. One would hope that, as the Japanese public becomes more
aware of the value of the services lawyers offer, this type of
resistance will fade. Still, it is presumably for reasons such as this
that lawyers push for expansion in civil legal aid and place
considerable hope in provisions included in many recent
automobile insurance and other insurance policies authorizing
payment of lawyers' fees. 210

In connection with the debate over new roles for lawyers,

208. See, e.g., Forum on Legal Training, Summary of Main Issues, supra note 25,
at 1-3.

209. See, e.g., id. at 3-4.
210. See, e.g., Minji shiho gurando dezain shinpojiumu (jO)

(5V94 '/ * 72 (-) ) [Civil Justice Grand Design
Symposium (Part 1)], 982 NBL 24, 28 (2012).
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changes in the mindsets of both lawyers and consumers are essential
preconditions for significant expansion in hiring patterns. The
accepted interpretation of the Lawyers Act is that members of
corporate legal departments and legal specialists in other
organizations need not be licensed legal professionals; and that
interpretation is so deeply rooted a change seems highly unlikely.
Thus, in filling those positions, the corporations and other
organizations understandably will want to know what it is that law
school, LTRI training, and the lawyer license add.211 Potential hiring
by governmental bodies and administrative agencies faces another
complicating dynamic: In the past, those bodies have tended to
view lawyers as enemies, and vice versa. Overcoming that
adversarial mindset represents another barrier.

Proponents of both points of view can point to data from the
five years since the first law school graduates entered the market to
support their positions. The JFBA has assembled, and publicized in
numerous formats, data to show the market for legal services is
over-saturated and cannot absorb the large numbers of lawyers
entering practice every year. 212 A more specific contention is that,
despite the assiduous efforts of the JFBA in placement, finding jobs
for new lawyers has become more and more difficult. 213 Now that
nearly all the former zero-one districts have at least two lawyers, the
bar has implied that what were once areas of lawyer scarcity no
longer need more lawyers. In recent years, an increasing percentage
of those completing LTRI apprenticeship training do not register
with a bar association right away; it is assumed that most of them
still have not located jobs.214 A considerable number of new lawyers

211. Presumably, the corporations and organizations also will consider what the
candidates might have gained if they had spent the same period of time on the job.

212. See, e.g., JFBA, Related Materials, supra note 201. For an examination of
various aspects of this issue, see Tokushi I (*WA 1) [Special Topic 1], Shinjin
bengoshi no shiigyo joky6 (i A#A±0)a4 R) [Employment Circumstances of
New Lawyers], JIYO TO SEIGI, Vol. 63, May Issue, at 8-36 (2012).

213. See Tsujikawa Masato, Takahashi Tar6 & Fujimoto Yasunari (ibi!lEA,
igi@C1M & lIATTHA), Shinki toroku bengoshi no shfshoku joky6 to Nichibenren no kore
made no torikumi
[Employment Circumstances of Newly Registered Lawyers and the Efforts of JFBA
Until Now], JIYO TO SEIGI, Vol. 63, May Issue, at 14 (2012).

214. Id. at 14-17. Among passers of the new bar exam who completed LTRI
training in 2010, 11% did not immediately register for a bar association; in 2011,
20.1% did not register immediately. By two months later, the non-registered were
down to 5% and 7.2%, respectively. By six months later, only 2.6% of the 2010
cohort remained unregistered; comparable figures were not available for the 2011
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commence practice as sole practitioners right from the start; in the

view of the JFBA, this is mainly because they have not been able to

find jobs with existing firms. 215 Moreover, for new lawyers who do

find jobs with existing firms, pay levels have been falling. 2 16

In terms of other indicia of demand, the JFBA also points to

data showing that, after peaking in 2003, the total number of civil

and administrative cases filed in Japanese courts has fallen

substantially. 2 1 7 Nor, proponents of the restrictive view would

assert, can one expect increases in other types of legal jobs to absorb

all the new entrants into the legal profession. While hiring of

lawyers by corporations, governmental bodies and other

organizations may have risen, the number of lawyers employed in

those settings remains modest, and there is little reason to expect
major increases anytime soon. 218

Those who view the Japanese legal services market as in

transition to a new equilibrium, with greater demand, would utilize

much of the same data but interpret it differently. Even before

turning to the data, though, advocates for this view might note how

unfortunate it was that the Lehman shock and global downturn in

legal hiring hit just as substantial numbers of graduates from the

new law schools were beginning to enter the market, observe that

Japan is not alone in experiencing a downturn in hiring of lawyers,
and express hope the downturn proves to be relatively short-lived.

cohort. In addition to those who could not find jobs, the unregistered group
includes persons who secured jobs that did not require (or, in some cases, did not

permit) bar membership.
215. See id. at 17-18. For the new bar exam passers who completed LTRI training

in 2011, 2.4% fell in this category. Approximately the same percentage had done so

in 2009 and 2010, as well.

216. See Fujihara Yasuo ( Shin63ki bengoshi no shigy5 jakyo ni tsuite

(fi 6 3 A Q)gg to ViAVO& 'T) [Regarding the Employment Circumstances
of Lawyers from the New 63 Term Cohort], JIYO TO SEIGI, Vol. 63, May Issue, at 8, 9
(2012).

217. The reference in the text is to cases at all levels of courts, including

summary courts. There has been an increase in the number of civil cases filed in

district courts since 2005; but the JFBA explains that the increase is mainly
attributable to a wave of consumer loan cases, demanding repayment of excessive

interest charges, stemming from a series of Supreme Court cases clarifying the

rights of borrowers, and warns that the peak in those cases has now passed. See

e.g., JFBA, Related Materials, supra note 201, at 11 (Shiry6 16, Kabaraikin henkan

seikyo sosh6 no d6k6 (fifW16, M iA J~ifl) [ij) [Trends in Lawsuits

Demanding Return of Overpayments]).

218. Tsujikawa et al., supra note 213, at 18-19.
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As to the data, proponents of the new equilibrium view might
observe that every year since 2008 the JFBA has been saying the
market is over-saturated and has been predicting the coming year
would be the one in which large numbers of new lawyers went
unemployed, yet the market has continued to absorb nearly all the
new entrants every year.219 True, many of the new entrants have
not been able to obtain the jobs they desired, many have taken
longer to find jobs than they expected, and a fair number are under-
employed; but, despite the rhetoric, unemployed LTRI graduates
remain rare. And, the optimists might say, while many members of
the new cohorts of lawyers have faced struggles, their efforts have
helped develop new niches and expand the market for legal
services, and, at the same time, have improved access to legal
services. A prominent example, the proponents of this view might
suggest, is the extent to which new cohorts of lawyers have
undertaken practice in what heretofore were areas of lawyer
scarcity. In those regions, many residents had fallen prey to
usurious interest rates charged by consumer loan companies, and
lawsuits related to those cases have helped sustain lawyers during
the startup period. But as those lawyers settle and develop ties, it
seems likely they will help achieve greater recognition for the value
of legal advice and pave the way for further expansion of the market
for legal services.

Those who foresee expanded roles for lawyers might also point
with hope to the data on hiring of lawyers by corporations and
governmental bodies. While the number of licensed lawyers
holding in-house positions within Japanese companies remains
relatively modest, with just 667 total as of December 2011, the rate of
increase has been dramatic, with the number up more than ten times
since 2001, when only 64 licensed lawyers worked in-house.220
Notably, much of that increase has come about through hiring of
lawyers directly upon their completion of LTRI training, with about
60 new lawyers hired each year by Japanese companies since
2008.221 The number of licensed lawyers employed by national or
local governmental bodies is even smaller, with fewer than 200 full-
time lawyers in such positions as of early 2012 (most in fixed term
appointments). Here again, though, there has been more than a ten-

219. See id. at 15.
220. See id. at 18.
221. See id.
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fold rise over the past decade. (In contrast to the situation for in-
house lawyers at companies, most of these positions have gone to
lawyers with considerable experience.)m And, gradually, other
organizations are beginning to show interest in hiring lawyers.

The significance of the rise in employment of lawyers by
corporations and governmental bodies may go beyond the numbers
themselves. The pattern signals a shift away from the traditional
law firm-based litigation-centered practice to new types of positions
that involve much more preventive lawyering, strategic planning,
and even policymaking and legislative drafting. This is precisely
the sort of expansion in roles the Reform Council envisioned; and as
these hiring trends develop, they may pave the way for a
reconception of the role of the Japanese legal profession.

As Richard Abel has observed, legal professions throughout the
world typically have proven more adept at holding down the
supply of legal services than in increasing demand for legal
services.22 3 To the JFBA's credit, at the same time it has been
mounting a fierce counter-offensive to keep the supply of lawyers
down, it has provided new entrants with assistance in finding
jobs.22 4 Those involved in these placement efforts are sincere and
dedicated, and their efforts have borne fruit. It is in part thanks to
their outreach efforts that more corporations and governmental
bodies are hiring lawyers. That said, it may well be that the new
entrants will be even more creative than their predecessors in
exploring new territory and pioneering new roles for the legal
profession. The new entrants are not so habituated to traditional
practice patterns and assumptions; a considerable number have
prior experience in business or other organizations; and quite a few
are, at least figuratively, hungry.

VII. Implications for Law School Education

The legal profession requires a broad range of qualities and
skills. As the profession enters new fields and takes on new roles,

222. See id. at 18-19.
223. See, e.g., Abel, supra note 62, at 5-8; Richard L. Abel, England and Wales: A

Comparison of the Professional Projects of Barristers and Solicitors, in LAWYERS IN
SOcIETY: THE COMMON LAW WORLD 23, 38-48 (Richard L. Abel & Philip S.C. Lewis
eds., 1988); Richard L. Abel, United States: The Contradictions of Professionalism, in id.
at 186, 189-200, 212-18.

224. See, e.g., Tsujikawa et al., supra note 213.
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