I. POSSESSION
a. Generally 

i. Elements

1. Intent to possess on the part of the possessor

2. Possessor’s actual controlling or holding the property

ii. Relativity of title

1. First-in-time, first-in-right: all other things being equal, the chronologically first possessor has the better title

b. Constructive possession: possession as a legal conclusion, though not actual possession
c. Title: owns property, even if no actual possession
i. Relative concept: person may have title against A, but not B 

d. Legal possession means:
i. Continue the possession against everyone except those persons who have a better right to the property

ii. Recover possession of the property if it is wrongfully taken, &

iii. Recover damages to the property from a wrongdoer

e. To continue possession, there must be:

i. Certain amount of actual control over the property &

ii. Intent to possess the property and exclude others

II. PERSONAL PROPERTY
a. REAL PROPERTY AND PERSONAL PROPERTY

i. Real property: property for which the owner could obtain specific relief

1. Rights associated to land

2. Fixtures and improvements

ii. Personal property: rights associated w/ movable things, and intangible rights that are not associated w/ land

1. Tangible: property of a physical nature
2. Intangible: assets that cannot be touched or seen but that have value nonetheless

iii. Property may change character

1. Real ( personal: sever property to make not affixed to the land

2. Personal property may also become real…
3. Wood v. Wood (pg. 65): Deed of land did not carry unharvested crops w/ it b/c the crop was fully mature. Fully mature crops are personal property, not pass w/ title to the land.

b. FINDERS

i. Rule: the title of the finder is good as against the whole world but the true owner
1. Goal is to facilitate the return of lost property to its true owner (TO)
2. Encourages disclosure- otherwise, finder may not disclose that he found the property

3. Armory v. Delamirie (pg. 68): goldsmith appraiser refuses to give back jewelry to the finder. Finder has better title to the jewelry than the appraiser (& the rest of the world, except the TO).

ii. Finder has better title than someone who is later in possession of the property

iii. Conversion, replevin, & trover
1. Conversion: tort action for using another’s property as one’s own

a. Replevin: remedy to recover the asset itself (+ money damages for injury to asset)

b. Trover: monetary compensation for conversion of personal property

iv. Found property categories
1. Lost property: TO unintentionally & unknowingly drops or loses

a. Belongs to finder, unless TO is located
2. Mislaid property: TO intentionally placed in a given location & then left, or unintentionally left intending to return for it later
a. Belongs to the owner of real estate on which property is found, unless TO is located

3. Abandoned property: TO intentionally & voluntarily relinquished, w/ the intent no longer to own the object, & w/o transferring his rights to another person
a. Belongs to the finder 

4. Treasure trove: exclusively gold or silver in coin, plate, bullion, & sometimes paper money equivalents found concealed in the earth or in some other place
a. Belongs to the finder (TO usually dead)

5. Embedded property: becomes part of the natural earth, such as pottery, the sunken wreck of a steamship partially buried in the ground

a. Belongs to the owner of real estate on which property is found

b. Corliss v. Wenner (pg. 73): property was classified as embedded property as to avoid risk of speculating TO’s intent when attempting to infer the manner & circumstances in which the object was found

v. Employees are acting for the benefit of their employers, & therefore must give all found items to their employers

1. S. Staffordshire Water v. Sharman (pg. 70): D employed P on his land, and P found property. Landowner has greater rights, regardless of whether he knew of its existence. 

vi. Items found in a residence belong to the owner or renter of the residence, assuming the owner or renter lives there

1. Hannah v. Peel (pg. 72): finder prevails even though item was found in a residence b/c owner had never used the house as his residence (never stepped foot in the place).
c. BAILMENTS

i. Bailment: transfer & delivery by an owner or prior possessor (bailor) of possession of personal property to another (bailee)

1. Whose purpose in holding possession is often for safekeeping or for some other purpose more limited than dealing w/ the object or chattel as would its owner, AND

2. Where the return of the object or chattel in the same, or substantially the same, undamaged condition is contemplated

ii. Results in the rightful possession of personal property by a person not its owner
iii. Requires delivery of possession

1. Actual delivery: object is physically handed over to the bailee

2. Constructive delivery: transfers control of the object w/o actually delivering it (e.g. key)

3. Symbolic delivery: receipt by the bailee of a thing symbolizing the object of the bailment

iv. Requires bailee’s acceptance

1. Can be actual acceptance, or constructive (finding an object is constructive acceptance)

v. Constructive bailment: possession of personal property is acquired & retained under circumstances in which the recipient should keep it safely & return it to its owner
1. Shamrock Hilton v. Caranas (pg. 95): Purse left in hotel & found by hotel employee. Constructive bailment arose b/c hotel patron would expect that, if found, the misplaced purse would be retained & kept safe for her eventual return. Constructive bailment for purposes of allocating loss/ damage to object upon its misdelivery.

d. BONA FIDE PURCHASERS (BFPs)

i. Bona fide purchaser: person who buys honestly & w/o notice of any conflicting claim on the property bought, whether or not the purchaser is negligent

ii. Void title: no title  (e.g. bailees, thieves have void title)

1. Person cannot transfer better title than he has where the transferor has void title

iii. Voidable title: true owner can rescind the transaction & get the property back; voidable title is good in the wrongdoer until the true rescinds, at which time the wrongdoer’s title is void

1. BFP, however, receives good title & will prevail even against the true owner
2. BFP prevails only if true owner transfers title to the wrongdoer (e.g. thief cannot transfer good title to a BFP)

3. A recipient of a gift (donee) from a wrongdoer is not a purchaser & doesn’t prevail under BFP rules (BFP has to have actually suffered a loss)

iv. BFP situations:

1. True owner is tricked by fraud/ misrepresentation into voluntarily parting w/ title (e.g. receives a bad check)

v. Because owner is in a better position to prevent the misunderstanding, he must suffer the loss (moreover, he still has recourse against the wrongdoer)

vi. EXCEPTION ( entrustment to a merchant (UCC §2-403)
1. When true owner delivers goods to a bailee who is a merchant, & the bailee wrongfully sells the goods to a person who buys it “in the ordinary course” of the bailee’s business, the owner is estopped to deny the title of the purchaser
2. e.g. you leave your jewelry w/ a jeweler for appraisal, that jeweler can sell to a customer; customer is a BFP, so you only have recourse against jeweler 

e. GIFTS

i. Inter vivos gift: gift b/w living persons, demonstrating:

1. Donative intent: clear and convincing intent in the donor to transfer the object to the donee

2. Delivery: donor must actually deliver the object to the donee

a. Physical delivery

b. Symbolic delivery: the thing delivered stands in the place of the property (e.g. a picture)
c. Constructive delivery: property itself is not delivered, but something giving access to and control over it is (e.g. keys to a safe deposit box)

3. Acceptance: donee must actually accept the object

a. Acceptance generally presumed from the benefit received by the donee 

ii. Gift causa mortis: gift made on account of a donor’s impending death

1. Donor’s expectation of death

a. Objective or reasonable expectation is not required (it’s subjective)

2. Present intention to deliver absolute ownership of the property in the future, at death

3. Donor dies  (title of the donee causa mortis is not absolute until donor is dead)

iii. Devise (bequest): transfer of property by will after a person’s death
III. POSSESSION OF LAND
a. TRESPASS ACTION

i. Trespass: invasion of another’s interest in the exclusive possession of his land
ii. Nuisance: interference with another’s use & enjoyment of his land

b. ADVERSE POSSESSION

i. In order to acquire a title to real property by adverse possession, the possession throughout the statutory period must be:

1. Actual
a. Actual possession acts as a trigger for when statute of limitations can begin running

b. Adverse possessor w/ color of title, that successfully proves an adverse possession claim based on actual possession of a part of the tract described in the deed is deemed to be in constructive possession of the whole tract

2. Open, visible & notorious
a. Not secret or clandestine, but occupying as an owner would occupy for all the world to see if the owner cared to look

b. Of such a character that would indicate to a reasonably attentive owner that someone else might be claiming the property

c. Only when the use becomes open & notorious will the statutory period start to run

3. Exclusive
a. Sole physical occupancy OR

b. Occupancy by another w/ the permission of the adverse possessor 
4. Continuous and peaceful
a. w/o abatement, abandonment or suspension in occupancy by the claimant, AND

b. w/o interruption by either physical eviction or action in court (unbroken continuity of possession for the statutory period)

5. Hostile under claim of right
a. Possession is held against the whole world including the true owner

b. Possessor claims to be the true owner whether or not there is any justification for her claim, or whether or not there is “color of title” 

i. Color of title: paper or other instrument that does not qualify as an effective legal conveyance but that the claimant may believe is effective
ii. State adverse possession statutes: sets out the # of years the adverse possessor must use the property before its true owner will be prohibited from ejecting the adverse possessor
1. If true owner fails to sue trespasser w/in the allotted period, trespasses acquires title

iii. Tacking: adverse possessor may sell/ give his interest to another person. The 2nd possessor succeeds to the 1st possessor’s attributes, including the time the 1st possessor occupied the property

c. RIGHTS OF THIRD PARTIES

d. MISTAKEN IMPROVERS

i. Doctrine of equitable estoppels: protects 1 party’s reasonable & detrimental reliance upon another party’s conduct to the extent necessary to avoid unjustifiable harm or irreparable injury that the relying party might otherwise suffer

1. e.g. if mistaken improver builds on another’s land, & true owner knows & lets improvement conclude until he objects, then true owner will have to compensate improver for the new improvement 
ii. If both parties are innocent then either:

1. TO pays MI value of improvement less value of land taken from him, OR

2. TO could require MI to buy land at fair market value (w/o the improvement)

e. VERTICAL RIGHTS

i. Ad coelum doctrine: the possessor of real property has the right to the exclusive possession of the surface of the ground, the airspace above the soil underneath, the extent of which is determined by his exterior boundaries extended vertically upward and downward

ii. Any use of the space above one’s land which is unreasonable, improper, or interferes w/ the use & enjoyment of the surface can constitute a trespass
IV. OWNERSHIP SHARES
a. PRESENT ESTATES

i. Terminology: 

1. Estates:  refer to when and how ownership ends (subset of interests)
a. Defeasible estates: estates that carry limits or conditions

2. Seisin: both possession and title of real property

3. Conveyance: transfer of real property by sale or gift anytime before the transferor dies, typically done by a written deed
a. Quitclaim deed: operates as a release that conveys the grantor’s entire title, interest, or claim in the property to the grantee, but w/o warranting that such title is valid

b. Warranty deed: grantor promises to warrant ad defend the grantee’s title & possession of the estate against all legal challenges arising under the deed

c. Granting clause: describes the estate being created & the property being conveyed

d. Habendum clause: more specifically defines the extent of the grantee’s estate

4. Will: designates who or what entities would receive his estate upon his death

a. Devisee: one who receives real property under a will

b. Legatee: one receiving personal property (or a legacy or bequest)

5. Heirs: relatives designated by state statute to receive a decedent’s property in the event that he dies w/o a valid will (intestate)
a. Heirs receive all property which is not devised or bequeathed 

6. Escheat: reversion of title to the state upon failure of heirs 
7. Condition subsequent: an event whose occurrence or nonoccurrence will terminate the estate 

a. Once the condition subsequent occurs, the estate holder’s interest ends & the property either reverts to the original grantor or passes to a third party

ii. Freeholds
1. To ascertain what type of estate the property is, look to:

a. Rules of law

b. Rule of intention (grantor’s stated intention)

c. Rules of construction (traditional meaning of the language)

2. Fee simple 
a. Absolute

b. Determinable

c. Subject to a condition subsequent

d. Subject to an executory interest

3. Life estate

iii. Fee simple absolute: most “complete” ( greatest rights & fewest limits 
1. No conditions on how the owner uses the land 

2. “O to A and his heirs” (O= grantor, A= grantee)

a. “to A” ( words of purchase, denoting who takes the estate

b. “and his heirs” ( words of limitation, denoting what was granted and for how long

3. Today, a grant from O to A would transfer a fee simple absolute to A, unless indicated that grantor intended to transfer a lesser interest

iv. Fee simple determinable: fee simple absolute + provision that states that the estate shall automatically end on the happening of an event
1. Can terminate automatically if the condition subsequent occurs 

2. Possibility of reverter: chance that the property return to the grantor if the condition subsequent happened

3. Title automatically reverts to the holder of the possibility of reverter on the broken condition, so the owner of the fee simple determinable loses all interest in the property immediately 

a. Once title reverts, a new deed is required to undo the effect of the broken condition

4. Only the original grantor or his heirs can hold the future interest (possibility of reverter)

5. Typical indicators: “so long as,” “during,” “while,” “unless,” “until”

6. Fee simple determinable= present possessory estate + possibility of reverter

v. Fee simple subject to condition subsequent: holder may hold the fee estate forever, but could lose it entirely id the condition subsequent occurs
1. Condition subsequent: event whose occurrence/ nonoccurrence will terminate estate

2. Right of entry: grantor’s power of termination (right to retake the property)

3. Upon the happening of the condition subsequent, the grantor must assert his right of entry 

a. Holder of right of entry may waive transgression, allowing the owner of a fee simple subject to a condition subsequent to continue owning the land 

4. Grantor’s right to retake property= right of entry; right of reentry; power of termination
5. Only the original grantor or his heirs can hold the future interest (right to entry)
6. Fee simple subject to a condition subsequent is favored over a determinable b/c it is less onerous, 

a. Rule of construction: when in doubt, it’s concluded that estate is subject to cond sub

7. Typical indicators: “provided that,” “but if,” “on the condition that,” “provided, however”

vi. Fee simple subject to executory limitation: estate shall end at the happening of an event, and future interest held by a third party 
1. Executory interest: future interest to a third party following a fee simple determinable 
2. If the terminating event takes place, then the present estate shifts from the initial grantee (and his heirs) to the alternative grantee (and his heirs)

a. Alternative grantee’s executory interest becomes a possessory interest if the triggering event occurs 

b. Transfers happens automatically

3. Typical indicators: “express condition,” “in the event that”

vii. Life estate: owner owns property for life

1. Life estate can be measured by the transferor’s life, the transferee’s life, or the life of a third person
2. “Life estate pur autre vie A” ( life estate measured by the life of A (another)
3. Every life estate is paired w/ a future interest: reversion in the grantor, or a remainder in a successor grantee

viii. Fee tail: a means to ensure that estates would stay w/in families, and not be sold or lost by later descendants ( OBSOLETE 
1. O conveys land in fee tail to A, then at A’s death the land passes directly to next lineal issue, and this continues until the line runs out, at which point it revert s to O (& heirs)

2. Fee tails severely restrict the sale/ development of land

ix. Other

1. Rules of construction: consistent procedure to assure predictability & consistency in law

2. Waste: possessory life tenant permanently impairs the property’s condition or value to the future interest holder’s detriment

a. Future interest holder has standing to enjoin waste

b. Meliorating (productive) waste is non-compensable waste

c. Affirmative waste: life tenant actively changes the property’s use or condition, usually in a way that substantially decreases the property’s value

d. Permissive waste: life tenant fails to prevent some harm to the property

x. Non-freeholds ( leasehold estates, term of years
	Present estate
	Future interest in grantor
	Future interest in 2nd grantee

	Fee simple absolute
	none
	none


	Fee simple determinable
	Possibility of reverter
	none

	Fee simple subject to a condition subsequent
	Right to entry
	None

	Fee simple subject to executory limitation
	none
	Executory interest

	Life estate
	Reversion
	Remainder


b. FUTURE INTERESTS

i. Terminology
1. Interests: when ownership begins

a. Present interests: ones that become vested and possessory at the moment of their creation

b. Future interests: owner must wait until some future time to obtain possession of property

i. Future interests are freely transferable by sale/ gift/ will/ inheritance 

2. Condition precedent: an event that must occur (or fail to occur) before an interest becomes vested (for a remainder) or possessory (for an executory interest)

ii. Reversion & remainder
1. Reversion: future interest left over after the holder of a greater estate in real property (e.g. fee simple absolute) transfers a lesser estate in the property that is certain to end (e.g. life estate) w/o specifying in the deed or will who is to receive that future interest

a. Future interest held by the transferor or grantor
2. Remainder: future interest of a lesser estate specifying some second grantee who is to receive the leftover future interest

a. “to A for life, then to B and her heirs “ ( B has a remainder
b. Vested remainder: held by an ascertained person and that will become possessory upon the natural termination of the preceding estate 

i. “from O to A for life, then to B & her heirs ( B has a vested remainder
c. Contingent remainder: held by an unascertained person or subject to a condition precedent other than the natural termination of the preceding estate 

i. “from O to A for life, then to B if B is then alive” ( B has a contingent remainder
d. Alternative contingent remainders also added in case contingent remainders fail

3. Doctrine of merger: possessory/ vested life estate merges into the next vested future interest in fee simple when both are held by the same person

a. Doctrine of destructibility: any intervening contingent remainders are destroyed 

4. Remainders must a) be created simultaneously & in the same instrument of transfer and b) created in a person other than the transferor (a third party)
iii. Right of entry & possibility of reverter 

1. Right of entry: future interest retained by grantor who creates fee simple subject to condition subsequent

2. Possibility of reverter: future interest retained by grantor who creates fee simple determinable

iv. Executory interest
1. Executory interest: future interest created in an alternative grantee that divests a present estate before its natural end 

2. Follows a fee simple subject to an executive limitation 

3. Vested remainder: future interest to an ascertained person & is not subject to a condition precedent 
4. Contingent remainder: where either the owner is unascertained or possession of the property is subject to a condition precedent 

a. Condition precedent: an event that must occur before an interest becomes vested (for a remainder) or possessory (for an executor interest) 

5. Spring v. shifting executory interests

a. Springing: divests the transferor 

i. Possession of a freehold estate cannot be made to “spring” out of the grantor as a remainder

b. Shifting: divests the transferee (grantee)

v. Rule against perpetuities (RAP)
1. “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

2. Subject to RAP:
a. Contingent remainders

b. Vested remainders subject to open

c. Executor interests

3. Steps using RAP:

a. Classify the future interest subject to it

b. Assemble the pool of candidates of measuring lives

c. Find a validating life from among all the measuring lives

4. d

vi. Rules of construction & rules of law

V. CONCURRENT OWNERSHIP

a. Generally

i. Cotenancy
1. Joint tenancy ( grants each cotenant a right of survivorship

a. When a joint tenant dies, that tenant’s interest in the property passes immediately to the surviving joint tenants in equal shares

b. Interest is neither inheritable nor devisable

c. All joint tenants must have equal interests in property

d. Conveyance:

i. Grantee becomes a tenant in common, not a new joint tenant

2. Tenancy in common ( does NOT grant any right of survivorship
a. Cotenants do not necessarily own equal interests in the property

b. Interest is freely inheritable ad devisable 

c. Conveyance

i. Grantee becomes a new tenant in common

3. If a deed/ will does not specify what form of cotenancy is created, modern law presumes a tenancy in common

4. Judicial partition: legal division of the cotenancy, w/ each of the former contenants receiving their appropriate share of the whole

ii. Tenancy by the entirety (least common)
1. Can only be held by married couples (and by same-sex couples in HI)
2. Right to survivorship (property passes to surviving tenant)

3. NO right to partition 

4. Conveyance by a single spouse is usually ineffective

5. Judgment proofing ( often shields property from attachment/ execution by a creditor 

iii. Community property
1. Held by married couples in mostly western states (including CA)

a. In these states, community property is presumed to exist b/w married couples unless some other form of ownership is established 

b. These states do not recognize tenancy in the entirety 

2. Property split 50-50 between the couple
b. CONCURRENT ESTATES

i. Right to shared possession 
1. Cotenant cannot make a contract for another cotenant unless he has authority to do so
a. Cotenants have equal rights

b. Georgia v. Randolph (2006): Husband did not consent to search, but wife did & police searched husband’s room. This is violation of the 4th amendment b/c wife’s consent does not equate to consent by her cotenant 

i. 4th amendment is about protecting individuals, not protecting property

2. Accounting of a tenant in possession: cotenant must show that tenant in possession is a) holding the exclusive possession of the property adversely OR b) holding the exclusive possession as a result of ouster or the equivalent thereof
a. Ouster: acts of possession inconsistent w/, and exclusive of, the rights of the ousted cotenant AND knowledge on the part of the ousting cotenant of the other’s claim of exclusive ownership
b. Adverse holding/ ouster must be manifested/ communicated to the other cotenant
i. EXCEPTION: where 1 cotenant has enjoyed the occupancy & in seeks contribution from other cotenants in improvements or protective expenditures made, he is ordinarily charged, offset by reasonable value of his occupancy in excess of his proportionate share, even though he would otherwise be liable
ii. Accounting: account for profits received (e.g. rent, value of crops grown)

iii. Contribution: improvements & necessary expenditures (e.g. maintenance)
c. Barrow v. Barrow (FL, 1988): husband & wife are tenants in common. Wife left on her own, so husband not holding property adversely; wife must prove ouster

i. Here, the exception applies, allowing wife to collect accounting minus contribution; contribution > accounting, so she ended up owing husband

ii. Joint tenancy
1. Survivorship
a. James v. Taylor (AR, 1998): ambiguous deed does not specify whether it had conveyed a tenancy in common or joint tenancy; w/ only 1 surviving cotenant, question is whether there is survivorship, or if the portions go to the deceased cotenants heirs
i. Statute that presumes tenancy in common unless otherwise specified prevails over grantor’s unstated intent to convey joint tenancy

2. Conveyance ( grantee becomes a tenant in common, while other cotenants remain joint tenants
a. Where there are joint tenants, & 1 conveys his interest to a 3rd party, the joint tenancy is only severed as to the part conveyed
i. Jackson v. O’Connell (1961): 3 joint tenants- N, A, K; N conveys her interest to A; A now has 1/3 joint tenancy & 1/3 tenancy in common, & K still has 1/3 joint tenancy; when A dies, her heirs receive only the 1/3 tenancy in common, & the other 1/3 goes to K through survivorship
3. Slayer statutes ( a convicted murderer cannot inherit from his victim, or receive interest in the estate of his victim, or take by devise… any portion of his estate
a. By a murder, the joint tenancy is separated & terminated

i. 1/2 of property goes to heirs of the murdered person, & the other 1/2 to the murderer or to his heirs, when deceased

b. Duncan v. Vassaur (OK, 1976): husband & wife have a joint tenancy; wife kills husband, but doesn’t get his share of property (murder severs joints tenancy)

c. MARITAL PROPERTY RIGHTS
i. Tenancy by the entirety
1. Each tenant possesses individual rights in the estate sufficient to constitute “property” or “rights to property”
2. MAJORITY: Creditor can foreclose on the tenancy by the entirety property only if both spouses are liable for the underlying debt or both have executed a mortgage

a. Husband & wife must also both execute deeds on the sale of the property

3. Minority: Creditor of one of the spouse’s separate debts may foreclose on the debtor spouse’s half interest subject to the other spouse’s survivorship rights 

a. Creditor can get rents from the property if any are collected, but will lose all rights in the property if the non-debtor spouse outlives the debtor spouse

ii. Common law marital property
1. During marriage ( she who earns it, owns it
a. Owned by name on title

b. Unless tenancy by the entirety 

2. At end of marriage

a. By divorce:

i. Tenancy by the entireties usually becomes tenancy in common 

ii. Equitable distribution

b. By death:

i. Tenancy by the entirety ( survivorship

ii. Common law either a) dower/ curtesy (rarely) OR b) statutory forced spousal share entitling spouse to at least 1/3 or 1/2 
1. Forced share only looks at what dead spouse owned at death (so dying spouse can empty assets right before death)

iii. Community property
1. During marriage, property owned by married person is either:
a. Separate property (owned before marriage, gift, etc.) OR

b. Community property (earned or acquired during marriage)

2. Strong presumption that all property is community property, unless specified as separate property

a. Each state defines separate property differently 

b. Usually either spouse can manage/ sell the property, although the receipts remain community property

3. At end of marriage:

a. By divorce: 

i. Community property is divided (50-50)

b. By death:

i. Deceased spouse’s property half of community property passes through his/ her probate estate under will/ inheritance 

1. Surviving spouse retains half the community property

2. “survivorship community property” is electable

4. If property is earned during marriage, it is a marital asset; if earned before/ after marriage then it is not a marital asset
a. In re marriage of Horn (CA, 1986): husband receives severance payment that is deferred compensation for services previously rendered, & so community property

iv. Property rights of unmarried couples
1. Types of unmarried relationships:

a. Contracting for status (property rights) ( “as if marriage”
b. Meretricious relationship doctrine: stable, marital-like relationship where both parties cohabit w/ knowledge that a lawful marriage b/w them doesn’t exist
i. As a bar to contracting that was eliminated 

ii. As a basis for presuming a contract to share when couple cohabits w/o marriage

iii. Factors establishing meretricious relationships:

1. continuous cohabitation, duration of relationship, purpose of relationship, pooling of resources & services for joint projects, & intent of parties
c. Domestic partners, civil unions

2. If a man & woman, who are not married, live together as husband & wife under agreement to pool their earnings & share equally in their joint accumulations, equity will protect the interests of each in such property

a. Marvin v. Marvin (CA, 1976): D agreed to “care for” P, & provide for her economically; but after 7 years of living together, he stopped. b/c it was looked like a marriage on the outside, it should be treated as one 
3. Meretricious relationship doctrine is extended to same-sex couples too (domestic partnerships)
a. Gormley v. Robertson (WA, 2004): domestic relationship b/w lesbian couple, which ended; property divided as per meretricious relationship doctrine

i. Key element is knowledge by partners that a lawful marriage doesn’t exist (not whether they would otherwise be able to legally marry)

VI. PROPERTY TRANSFERS
a. LANDLORD-TENANT
i. Leaseholds

1. Leasehold ( non-freehold estate

2. Notion of leasehold: someone has full ownership of property, takes a part considered exclusive in possession & transfers it to someone who will have that possession
a. Transfer of possession to the lessee ( conveyance 

3. Landlord-tenant relationship

a. Landlord rights: has a reversion; and owns the rent (rental stream)

b. Tenant rights: exclusive possession; covenant of quiet enjoyment
c. Privity of estate: the leased premises

d. Privity of contract: the lease terms 

4. Lease must include a) property that is rented and b) start & end dates

5. Four types of leasehold estates:

a. Estate for years ( tenant has possession for a fixed period of time

i. Must be in writing if for more than 1 year

ii. Focuses on ascertainable ending point

iii. Reversion to landlord automatic

b. Periodic estate ( possession for a fixed period of time, which repeats unless either party terminates the lease by giving notice

i. Continues indefinitely, but is periodic tenancy b/c payment is periodic (e.g. month-to-month)

ii. Tenancy only ends w/ notice to end by either landlord or tenant

iii. If rental agreement says “month to month until end of year,” it’s presumed to be periodic b/c of its flexibility 

c. Estate at will ( possession for no definite length of time, & either party can terminate the lease at any time

i. Ascertained starting time, continuing until 1 party chooses to end agreement

ii. NO notice requirement

iii. If 1 party dies, tenancy ends immediately (no “will” by the deceased party)

d. Estate at sufferance ( when a tenant under 1 of the other 2 types of lease remains in possession w/o the landlord’s consent
i. 1 of the other tenancies ended, but the tenant remains on the property

ii. Landlord suffers b/c he doesn’t have possession & tenant suffers b/c he’s at mercy of landlord

iii. Holdover ( tenant in sufferance 

ii. Nature of leasehold estates

1. Leases must be definite as to the extent & bounds of the property to be used

a. Cook v. University Plaza (IL, 1981): agreement b/w student & dorm is not a lease b/c students do not have exclusive possession over any specific piece of real estate. Students just have a license (right to be there)

2. A tenancy at will can be converted to a periodic tenancy if the tenant enters & holds under a stipulation to pay periodic rent, & pays accordingly 

a. Prescott v. Smits (VT, 1985): D’s agreement to pay annual rent, their payments made pursuant to that agreement & the character of the lease agreement converted the estate at will to a year-to-year tenancy, entitling both parties to a 6-month notice prior to termination

iii. Discrimination in the selection of tenants

1. Fair Housing Act ( discrimination in the sale/ rental of housing is prohibited 
a. Act concerned w/ actions that are not discriminatory in itself, but those that have discriminatory effects

b. Many state/ local laws have more specific provisions against housing discrimination

2. Prima facie housing discrimination case:

a. Part of protected class (e.g. race, disability)

b. Applied & was qualified 

c. Rejected

d. Rental remains available

3. To prove the element of availability, P only needs to show that the property remained available immediately after the application in question was received 

a. Sullivan v. Hernandez (MD, 2002): property was available when P’s application was received, but D subsequently accepted someone else
4. Constitutional rights need to be balanced against state protection of housing rights

a. Atty. General v. Desilets (MA, 1994): D refused to rent to a cohabiting unmarried couple b/c it goes against his religion. Freedom of religion is written into the Constitution, while marital status protection only written in state statute
iv. Delivery of possession

1. American rule: placing lessee in possession only requires that he be placed in legal possession

2. English rule: there is an implied covenant to place the lessee in actual possession

a. Most states apply English rule, unless there is an agreement to the contrary

b. Most landlords vacate the property before new rental period to make sure there won’t be a problem of holdovers 

3. Dieffenbach v. McIntyre (OK, 1952): P was supposed to move in on 6/1, but old tenants became holdovers & continued occupying premises. It was the landlord’s responsibility to oust the holdovers 
v. Condition of leased premises

1. Covenant of quiet enjoyment: assures tenant of his right to possession, as against the landlord & other persons for who the landlord is treated as responsible
a. Usually implied in the lease

b. Tenant’s duty to pay rent depends on the landlord’s performance of the covenant

c. Landlord is at fault, & bears the responsibility for the actions of:

i. The landlord himself

ii. The landlord’s successors (persons who get rights from landlord)
iii. Paramount title holders (persons who have better title than landlord)

d. Breach of covenant of quiet enjoyment offers 4 remedies:

i. Injunctive relief

ii. Damages

iii. Lease termination

iv. Rent withholding 

2. Doctrine of constructive eviction: contract-like obligations on landlord not to interfere directly or indirectly w/ the tenant’s reasonable use &enjoyment of the premises
a. To use this defense, tenant must abandon premises w/in a reasonable time after interference begins 

b. Actually ends the lease 

3. Tenant is entitled to enjoy the whole premises, & cannot be expected to pay for only an apportioned part of the land

a. Smith v. McEnany (MA, 1897): landlord’s encroaching on tenant’s land by even 9inches along the wall is a wrongful eviction. Tenant can withhold rent if he gets any less than what he bargained for b/c it would be a failure of his consideration.
i. This was actual eviction: does not end the lease & doesn’t require abandonment

4. Landlord may not intend to violate tenant’s rights, but there is still breach of covenant of quiet enjoyment if it flows from the natural & probable consequences of:

a. What the landlord did

b. What he failed to do

c. What he permitted to be done

i. Blackett v. Olanoff (MA, 1976): landlord permitted neighboring tenants to disturb other tenants (nonfeasance), encroaching on quiet enjoyment
ii. Castaneda v. Olsher (CA, 2007): landlord had no duty to evict gang members tenants b/c shootouts on premises were not foreseeable

5. Implied warranty of habitability: obligation on the landlord to meet the housing codes
a. Javins v. First Nat’l Realty Corp. (DC, 1970): even though not expressed in lease, landlord must not violate housing regulations (warranty of habitability); his violating regulations allows tenants to withhold rent
vi. Tenant’s use of premises 

1. Use restrictions

a. Stroup v. Conant (OR, 1974): D rented P’s commercial property by misrepresenting his adult book store as a novelty store; b/c of his misrepresentation & P’s reliance on this misrepresentation, P may rescind the lease

2. Trade fixtures: those which the tenant places on demised premises to promote the purpose of his occupation, & which he may remove during his term
a. Must be personal/ peculiar for the benefit of the present business

b. If the thing installed is equally adaptable to the business as the structure in general, regardless of its use, it is a fixture (which remains on the property)

c. Brown v. Dubois (OH, 1988): tenant removed carpet that he installed before leaving premises, creating waste. It was not a trade fixture b/c benefit of carpet is general, & not particular to his retail store (was supposed to be a permanent improvement)
3. White v. Molyneux (GA, 1847): house burnt down, but tenant still had to pay rent. Today, declaratory judgment will usually declare tenancy over b/c of mutual frustration of purpose. 
vii. Leasehold remedies for tenant breach
1. Tenant is liable for rent until end of lease, unless landlord is able to mitigate by bringing in new tenant (tenant still has to pay for any additional costs)

a. In CA, landlord is required to mitigate losses 
b. Holy Properties v. Kenneth Cole (NY, 1995): tenant abandoned property & had to pay until the end b/c lease expressly stated landlord not required to mitigate
2. Hilton v. Sealander Brokerage (DC, 2007): landlord locks tenant out 2 days before end of lease. It was wrongful eviction, then he charged her rent as a holdover for 10 months until she picked up her stuff.
a. Landlord required to mitigate damages by promptly moving tenant’s stuff

viii. Transfers of leased real estate

1. Assignment v. sublease

a. Assignment: outright transfer of all or part of an existing lease, the assignee stepping into the shoes of the assignor 
i. Assignee has same rights to possession as tenant

ii. Tenant no longer has privity of estate, but still has privity of contract

iii. New privity of contract b/w tenant (assignor) & assignee 

b. Sublease: creation of a new tenancy b/w the sublessor & the sublessee so that the sublessor is both a tenant & a landlord 

i. Sublessee doesn’t have same rights of possession as tenant & has no relationship w/ landlord
ii. Tenant still has privity of estate & contract w/ landlord 

iii. New privity of estate & contract are created b/w sublessee & tenant (sublessor)

c. Jaber v. Miller (AR, 1951): parties intended an assignment, based on the language of the agreement
2. A landlord may not unreasonably & arbitrarily withhold his consent to an assignment

a. Law favors free alienability of property, including a leasehold

b. Kendall v. Ernest Pestana (CA, 1985): P was supposed to buy current lessee’s interest in property that he was renting from D, but D refused the assignment, demanding more rent. D can only refuse consent in good faith
b. LAND SALES

i. Generally

1. Land sale contracts are bilateral executory contracts:

a. Special SoF: writing + minimum terms

i. Essential terms: names of parties, description of land, price of property, intent to sell & buy land, & closing date (recommended)

b. Remedy presumed: specific performance

c. Marketable title promise: implied/ express promise that seller will be able to deliver deed AND good title to the land (usually implicit in terms) 

2. Doctrine of equitable conversion: when land contract is signed, land ownership automatically changes by operation of law
3. Merger: after deed is delivered & accepted at closing, seller has no continuing liabilities 
a. Closing ( delivery of deed 

b. Seller’s promises in land sale satisfied by buyer’s acceptance of deed

c. If buyer wants to preserve any of the land sale promises, then there should be a collateral agreement w/ the deed

i. Deed is not a contract (only signed by seller); it is only evidence of conveyance

4. Post-sale responsibilities ( buyer protection rights
a. Required disclosures (often statutory)

b. Liability for misrepresentation

c. Warranties of quality (especially on the part of residential building contractors)
ii. Contracts for sale
1. A written instrument satisfies the SoF if it a) identifies the subject of the parties’ agreement, b) shows that they made a contract, and c) states the essential contract terms w/ reasonable certainty

a. Sterling v. Taylor (CA, 2007): parties’ handwritten memo does not satisfy SoF b/c price terms leave too much doubt, so extrinsic evidence is taken into account
2. Uniform Vendor & Purchaser Risk act ( if buyer is in possession of property already, then he bears responsibility of the land; if not in possession, then seller is responsible

a. Brush Grocery Kart v. Sure Fine Market (CO, 2002): neither party had insurance when hail storm damaged property. Buyer not in possession b/c neither party intended land sale contract alone to entitle buyer to possession
iii. Property quality
1. Caveat emptor: buyer bears the risk of defects he discovers after closing (“let the buyer beware”)

a. Generally does not apply to brand new property b/c there are express/ implied warranties of quality

b. If a) defect is not discoverable by reasonable inspection, b) there is no opportunity to inspect, & c) no fraud by sellers then doctrine of caveat emptor applies

i. Donnelly v. Taylor (OH, 2002): bats in house (defect); defect was not discoverable, but the contract had an “as is” clause, so burden is still on buyer
2. Seller of real property has duty to disclose facts materially affecting the value/ desirability of the property which are known to him, & knows that such facts are not known to buyer

a. Reed v. King (CA, 1983): seller did not inform buyer that house was site of multiple murders. Reputation & history have a significant effect on the value of realty. But buyer stills need to prove an effect on market value. 

b. Stambovsky v. Ackley (NY, 1991): seller did not disclose to buyer that house was “haunted.” Not relevant whether or not it was true, b/c seller perpetuated the rumor that affects value of the house. 
iv. Recording systems for land titles 

1. Common law rule: date of delivery of deed is controlling (“first in time, first in right”)

2. Deed must be acknowledged (notarized)

3. Functions of recording system: title assurance & priority ranking

4. Types of recording acts:

a. Race statute: first person to record their instrument wins

b. Notice statute: subsequent purchaser who takes w/o notice of prior unrecorded interest wins (actual, constructive, or inquiry notice)

c. Race-notice statute: subsequent purchaser must both record first & take w/o notice of the prior interest (actual, constructive, or inquiry notice)

5. Doctrine of relation back: only matters when grantor delivers the deed (not necessarily when grantee receives it)

6. Caruso v. Parkos (NE, 2002): NE has race-notice statute. Although 1st purchaser had date of transfer in June, did not record until Nov. Meantime, 2nd purchaser got transfer & recorded in Oct. B/c records didn’t show any other deeds (no notice), & he recorded first, 2nd purchaser has title of land
7. Raub v. General Income Sponsors of Iowa (IA, 1970): fraud makes deed voidable
v. Land finance

1. Mortgage note identifies:
a. The borrower

b. The principal amount of debt

c. The interest the borrower must pay in addition to the principal

d. The party to whom the debtor must pay these amounts

e. The method of payment

f. The frequency of such payments

g. Acceleration of the entire unpaid debt when there is a material breach

h. The final date by which full payment must be completed

2. Borrower (mortgager) gives lender (mortgagee) a mortgage, in exchange for the loan from the lender.

a. Seller executes deed in favor of the buyer

b. Buyer executes the note & mortgage in favor of the lender

c. Lender delivers the loan proceeds to the buyer

d. Buyer than uses the loan proceeds, along w/ is own money, to pay the seller

3. By executing mortgage, borrower creates lien rights in the lender, which will terminate once the borrower pays off the debt in a timely fashion
4. Lender may assign all his rights under the note & mortgage to a third party

5. Debtor may transfer his obligations to a third party 

a. Third party will either assume debtor’s obligations, making him personally liable

b. Third party’s interest is subject to the creditor’s mortgage, thus not personally liable

6. Financing options:

a. Note ( merely evidences the debt

b. Mortgage ( adds a lien as security in favor of the lender

i. Mortgage is ancillary to the note (absent the note, mortgage has no independent obligations)

c. Deed of trust ( gives third party right to sell the security & use the sale proceeds to pay the lender 

d. Installment land sale contract ( gives borrower immediate possession of the property but not title until the borrower pays the seller/ lender in full

7. Foreclosure

a. If debtor defaults, lender can title transferred by foreclosure

i. This satisfies debtor’s obligations (at least in part) and

ii. Transfers quality & quantity of title to be the same as borrower’s when he executed the mortgage
b. Non-judicial foreclosure ( no litigation, faster, less expensive, but less stable (w/o court involvement) 
c. Judicial foreclosure ( litigation & court supervision 

8. Objective of foreclosure ( produce the quality of title held by the mortgagor (borrower) at the time he executed the mortgage
a. Lender should, therefore, join all parties that hold an interest inferior to the lender’s (mortgagee’s) lien

9. d
VII. LAND USE

a. PRIVATE LAND USE RESTICTIONS
i. Easements (servitudes): means by which a person can obtain the right to use someone else’s land or surrender a right to use her own land in a specified way (must be IN WRITING)
1. Types of servitudes:

a. Easements: right to make a specific limited use of land possessed by someone else
b. Profits: right to remove something of value (e.g. timber or fish) from another’s land

i. An easement to venture onto property as necessary to enjoy the profits interest

c. Covenants: restricts a person’s use of land

2. Purpose of easements( provides a nonpossessory right to use land that is otherwise owned by someone else

a. Not exclusive unless the conveyance makes them so

3. Duration: easement has a duration agreed to by the parties, may be perpetual, for a term of years, or for the lifetime of the holder

4. License: permission by landowner to use his property 

a. Interest is of lesser importance than a servitude b/c generally it is nontransferable & is revocable at will by the landowner

b. Easements that are intended, but not in writing, are generally presumed to be licenses

5. Terminology 

a. Servient estate owner: property owner

b. Dominant estate owner: easement holder

ii. Express creation and scope
1. Deed rights of use are either appurtenant or in gross:
a. Appurtenant: passes automatically w/ property

i. Benefits the owner or possessor of a particular parcel of land (dominant estate)
ii. Affects at least 2 parcels of land: dominant estate and servient estate

iii. Easement rights attached to the dominant estate (land benefited by easement)

iv.  Servient estate: property burdened by the easement
b. In gross: personal right and will not automatically pass w/ the property

i. Benefits the owner w/o regard to that person’s ownership of any other property

ii. Only a servient estate, no dominant estate (since easement benefits a specific person, not property)
c. Whether an easement is appurtenant or in gross controlled by the right & intention of the parties creating it

i. Intent can be ascertained by the words of the deed, in light of the circumstances
ii. Preference for easement appurtenant, so in gross must be expressly granted
d. Hagan v. Delaware Anglers’ & Gunners’ Club (DE, 1995): P tries to claim fishing rights on D’s property b/c original deed conveyed such rights. 

i. No evidence that original parties intended the reservation of fishing rights (profit) to pass w/ the property, so it was in gross & deed does not convey any rights to successive landholders.
2. Affirmative easements v. negative easements
a. Affirmative easements:  holder has the right to go onto the servient estate for a specific purpose (most common)

i. Convey privileges on the part of one person/ owner of land to use the land of another in a particular manner or for a particular purpose

ii. Right to make a physical entry upon the servient tenement

b. Negative easements: holder has right to prevent the possessor of the servient estate from doing some act on the servient estate

i. Courts reluctant to recognize negatives easements beyond: right to airflow, right to light, right to channeled water flow, right to lateral support, view easements, solar easements, & conservation easements

ii. Nature & scope of negative easements must be precisely defined in the deed creating them

iii. Allows holder to restrict the servient possessor from using her land in an otherwise permissible way

c. Estate of Thomas v. Wade
3. Estate of Thomas v. Wade (NY, 1987): P is not entitled to an easement across D’s property, even though previous owner had an easement
a. “Stranger to the deed” rule: a deed w/ a reservation or exception by the grantor in favor of a 3rd party, a so-called “stranger to the deed,” does not create a valid interest in favor of that 3rd party

b. Minority view: interest reserved in favor of a stranger to the deed recognized, if such was the clearly discernible intent of the grantor (CA)

4. If easement is not exclusive, servient owner may grant additional easements in the same land to other persons if it is not unreasonably burdensome or inconsistent w/ the original easement

a. Leabo v. Leninski (CT, 1981): D had title to beach + much of surrounding property, but P had an easement that was appurtenant

i. Each deed included right to use beach in common “for purposes of bathing only” ( scope of easement. 

ii. D’s use of the beach reasonably interferes w/ P’s right to exercise its use right.

b. Ephrata Area School District v. County of Lancaster (PA, 2005): D has a negative easement in gross, which is a “conservation easement,” & P can still use the land
i. Conservation easement: designed to preserve servient land in undeveloped or natural state

ii. Not exclusive, so unnecessary for a servient owner (P) to obtain a prior easement holder’s (D) consent in order to grant additional easements over its property (provided that they don’t unreasonably interfere w/ the rights of prior easement holders)

5. Restatement §4.8(3): Owner of servient estate may change location of an easement w/o the consent of the easement holder if the changes do not a) significantly lessen utility of easement, b) increase burdens in use & enjoyment, or c) frustrate purpose for which easement was created
a. M.P.M. Builders v. Dwyer (MA, 2004): P, servient owner, wants to relocate pathway that D has easement over, to reconstruct the land. Relocation still convenient for D.

i. b/c deed creating easement does not expressly prohibit relocation, P may relocate easement at its own expense if proposed change in location does not 

1. Significantly lessen the utility of the easement

2. Increase the burdens on D’s use & enjoyment of the easement, or 

3. Frustrate the purpose for which the easement was created

6. Restatement §4.11: Unless the terms of the servitude provide otherwise, an appurtenant easement or profit may not be used for the benefit of property other than the dominant estate
a. Rationale: use to serve the other property is not w/in the intended purpose of the servitude; avoids difficult litigation over question whether increased use unreasonably increases the burden on the servient estate

b. Christensen v. City of Pocatello (ID, 2005): City, easement holder wanted to extend a bike path traversing P’s property. Not allowed b/c it would not benefit P, but other pedestrians & bicyclists; further, not consistent w/ purpose of easement. 
iii. Non-express creation (unwritten easements)
1. Prescriptive easement: occurs from a use of another’s land adverse to the owner of that land or the owner’s interest in the land against which a servitude is sought

a. To prove, one must: 

i. Show an open, continued, unmolested use of the land in the possession of another for the statutory period 

ii. Use the property in a manner that is hostile or adverse to the owner

b. Prescriptive easement gives permanent land use rights (won’t expire)

c. Prescriptive easement v. adverse possession: in the former, the adverse user acquires only an easement and not title
d. A use that is merely permissive, & not adverse to the interests of the property owner, will not become a prescriptive easement

2. Implied easements ( can only arise if tract of land is subdivided into 2 or more parts
a. Easements by necessity: grantor conveys to another an inner portion of land surrounded by lands owned by the grantor & others

i. Landlocked grantee entitled to enter & exit across  retained land of grantor 

ii. Easement by necessity will end when the necessity ends

iii. Schwab v. Timmons (WI, 1999): P seeks easement by necessity where property is landlocked due to geographical barriers & due to the actions of the common owner & grantor (here, the U.S.)
1. Court refuses b/c land not actually landlocked (one side had access to bay), & P created his landlocked parcels when he conveyed his highway access

2. Easements by necessity imply dire necessity; not mere inconvenience 

b. Easements implied from prior use: owner of an entire tract of land or of 2 or more adjoining tracts, uses 1 tract, or part of it, so that 1 part derived from another a benefit/ advantage of an apparent, continuous, & permanent nature, & the owner later conveys part of the property w/o mention being made of these uses

i. Must still show implied easement is necessary (but to a lesser degree) 

ii. To prove, claimant must establish:

1. Relevant parcels of land had been in unitary ownership

2. Use giving rise to the easement was in existence at the time of the conveyance dividing ownership of the property

3. Use had been so long continued & so obvious as to show that it was meant to be permanent 
4. At the time of the severance, the enactment was necessary for the proper & reasonable enjoyment of the dominant tract

iii. Thomson v. E.I.G. Palace Mall (SD, 2003): P claims easement over part of parking lot owned by D. 

1. Not a prescriptive easement b/c P had permission to use it.

2. No implied easements from prior use b/c there was no necessity. P had own parking lot & street access too

3. Marrone v. WA Jockey Club (WA, 1913): a ticket of admission does not create a right of entry, as it is only a license 

a. Unless operating as a conveyance, it does not create an interest in the property
4. Easement by estoppel: an owner of property misleads or causes another in any way to change the other’s position to his prejudice (when owner causes other to rely on use)
a. Easement claimant must establish reasonable reliance upon a representation, resulting in actual prejudice

b. Will end if, due to changed circumstances, fairness no longer requires the easement to continue
c. Kienzle v. Myers (OH, 2006): D’s sewer line ran under P’s property, & P wanted to terminate the “revocable license,” but easement by estoppel prevents revocation
i. Not express easement ( not written in deed or other conveyance
ii. Not implied easement ( no unity, then severance of ownership, of the estates 

iii. Not prescriptive easement ( P’s predecessor gave permission to use sewer line

iv. Easement by estoppel ( D’s predecessor had permissive use, reasonable that use of a 5.5ft deep trench was not temp., & this reliance was to D’s detriment
iv. Termination

1. Easements can be terminated in a variety of ways:

a. Expiration ( only applies to easements of a specified duration

b. Consent ( both parties agree to the release of the servient tenement from the easement

c. Merger ( same person now owns the dominant tenement & the servient tenement (automatically ends)
d. Prescription ( servient owner uses the land adversely to the dominant owner for a sufficient period

e. Forfeiture ( dominant owner abuses the easement in a way that cannot be appurtenant into an easement in gross

f. Estoppel ( servient tenement owner relies upon the statements of the easement owner

g. Condemnation ( government exercises its eminent domain power to obtain the easement
2. Presault v. U.S. (1996): P owns a fee simple interest in a tract of land near their home. Court determined this was an easement, not 
a. Abandonment- easement owner acted in a way that demonstrated it would not use the easement again

v. License: 
1. Licenses are temporary use right & assumed to be revocable 
2. If easement fail (b/c not in writing), it can still be enforced as a license
3. Licenses look like anything from a lease to an easement

a. Can do anything that an easement does, EXCEPT run w/ the land

b. Leases give possession though; but licenses only give a specific right

4. Some licenses are for a limited period of time, & are irrevocable only for that period 

5. SEE HAGAN CASE
b. COVENANTS

i. Generally

1. Ways to control land use (CC&R):

a. Covenants (real covenants

b. Conditions ( conditional fee

c. Restrictions ( equitable servitude

2. Covenants: agreements/ contracts attached to land (use promises)
a. Real covenants: requires horizontal privity & vertical privity

i. Horizontal privity: relationship b/w original parties to the covenant at the time that entered into covenant 

ii. Vertical: relationship b/w one of the covenanting parties & its successor in interest

iii. Future landowners are bound by the promise of the covenant (real covenants)
b. Equitable servitudes: only requires notice

i. Restatement describes both real covenants & equitable servitudes as equitable servitudes, & doesn’t pick at these agreements 

c. Purpose: covenants arise out of concerns about how someone else is using his land
3. Negative v. affirmative covenants

a. Negative: restrict land use

b. Affirmative: promise to do something

4. Duration & scope

a. Duration: some state statutes set a time limit for covenants, otherwise they last until they are considered unenforceable 

b. Scope: how many people are you bound to (how many people benefit)

ii. Subsequent purchasers are bound by a covenant
1. Covenants are bound to land titles ( there is burdened property, rather than a burdened person

2. No privity of contract ( you can be directly burdened by a covenant that you didn’t agree to, but that someone w/ older title made for you

3. Future title owners can enforce a covenant on another even if they were not the parties that initially agreed to it 

4. A covenant will run with the land if:

a. Parties intend the covenant to run with the land

b. Covenant “touches or concerns: the land

c. There is privity of estate b/w the party claiming the benefit & the party burdened w/ the covenant (real requires both horizontal & vertical; equitable only vertical)
5. Neponsit Property Owners’ Ass’n v. Emigrant Industrial Savings Bank (NY, 1938): P sold lot to purchaser who agreed to covenant; then D acquired the land through foreclosure & refused to pay covenant’s maintenance charges for “public purposes” 
a. Distinction b/w covenants that run w/ land & those that are personal depends upon whether covenant alters the legal rights which otherwise would flow from ownership of land & which are connected w/ the land
b. Here, the maintenance payments are for public areas that D technically has an easement of, & maintenance is necessary for the common enjoyment w/ other property owners in these areas 
6. Tulk v. Moxhay (England, 1848): P sold land to Elms & deed included a covenant; Elms sold land to D w/o covenant, but D noticed it in the original deed
a. Covenant enforceable in equity, against a person who purchases land w/ notice of the covenant (D had notice of covenant, so is bound by it)
b. Here( equitable servitude, not real covenant, b/c there was no horizontal privity
iii. Covenant must benefit the party seeking to enforce it

1. Shaff v. Leyland (NH, 2006): D sold land to P w/ a covenant; D then owned surrounding land, but now does not so cannot enforce covenant b/c it does not benefit her

a. Where a person no longer has any land in the vicinity which might be affected by the disregard of a covenant, he cannot enforce the restrictions

2. Fong v. Hashimoto (HI, 2000): D’s 2-story house blocked P’s ocean view. There was a restriction in deed, but not real covenant b/c too ambiguous, & not equitable servitude b/c P could not be the beneficiary of the height restriction over D’s lot 

iv. An equitable servitude will be enforced unless it violates public policy; it bears no rational relationship to the protection, preservation, operation or purpose of the affected land; or it otherwise imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced
1. A covenant is unreasonable if:

a. Violates public policy

b. Bears no rational relationship to the protection, preservation, operation or purpose of the affected land

c. Imposes burdens on the affected land that are so disproportionate to the restriction’s beneficial effects that the restriction should not be enforced

2. Nahrstedt v. Lakeside Village Condo. Ass’n (CA, 1994): P wants to continue to live in condo w/ 3 cats, in violation of CC&R; P claims restriction is unreasonable

a. Court found the ‘no pets’ restriction doesn’t fall under any category of unreasonableness, & benefits of others outweigh the burden on P
b. Community interest developments (CID) may take the form of a subdivision or condominiums, and are governed by CC&Rs 

v. Doctrine of changed conditions: the character of the neighborhood has changed since the covenant was made so that the benefits of the covenants cannot be substantially realized
1. River Heights Assoc. v. Batten (VA, 2004): land subject to old restriction that it could only be used for residential purposes even though conditions changed where surrounding property is all commercial, but court said changes not radical enough to defeat the purpose of the covenant

a. Other residential owners in the subdivision saw it as a benefit to keep it residential
c. NUISANCE LAW

i. Generally

1. Looked at primarily as a tort; dealt w/ in the Restatement of Torts

2. Externality: activity that has “side effects” on something/ one else
3. All private nuisances, & many public nuisances, involve the effect of various activities on the use of land

a. Public: an action that harms the public at large

i. more like criminal law than private nuisance (e.g. blocking a public roadway)

b. Private: non-trespassory invasion of another’s interest in the use & enjoyment of his property

i. Harm to your neighbors; usually property that is in close proximity to each other

c. Mixed: public & private come together

4. Not necessary to own property in fee simple to pursue a nuisance claim
a. e.g. renters, owners of easements, & owners of reversionary interests can bring suit
b. BUT, a holder of license to enter property & any other person who does not have an actual property interest in the land will not be able to pursue private nuisance claim

5. Nuisance per se v. accidens
a. Nuisance per se: nuisance in law; a nuisance in itself, & which cannot be conducted/ maintained as to be lawfully carried on or permitted to exist

i. Always considered wrongful, w/o inquiry into the particular facts bearing on how D conducts the activity or the nature & extent of the harm to P

b. Nuisance accidens: nuisance in fact; an otherwise lawful use may become a nuisance by virtue of the circumstances surrounding the use

ii. Private nuisance liability when one’s conduct is a legal cause of an invasion of another’s interest in the private use & enjoyment of land & that invasion is either a) intentional & unreasonable or b) unintentional but otherwise provides the basis for a cause of action for negligent or reckless conduct or for abnormally dangerous conditions or activities 
1. Biglane v. Under the Hill Corp. (MS, 2007): noise coming from a saloon constituted a private nuisance to the residents of a next-door apt. building b/c it was a material injury
a. Lawful business that impregnates the atmosphere w/ disagreeable & offensive annoyances may become a nuisance to those occupying property in the vicinity, where such annoyances result in a material injury to such owners

iii. Nuisance immunity: landowner is privileged to do certain things on her property w/o undertaking the risk of nuisance liability to a neighbor (e.g. doctrine of aesthetic nuisance)
1. Wernke v. Halas (IN, 1992): P put up an ugly fence, w/ offensive graffiti, and a toilet seat as a “bird house,” but it was not a nuisance b/c a structure may not constitute a nuisance merely on the basis of displeasing aesthetics 
iv. Nuisance per se
1. Dowdell v. Bloomquest (RI, 2004): D’s row of trees constituted a “spite fence,” which, by statute, is considered a private nuisance. So, his trees were a nuisance per se
v. Balancing test ( D’s use of his land v. P’s utility of his land
1. Mark v. Oregon (OR, 1999): a private action for a public nuisance requires P to prove that he suffered an injury distinct from the injury that the public as a whole suffered 
a. “Mixed nuisance”: public nuisance b/c “in your face” nudity harms public welfare, & private b/c a lot of it happens right outside P’s home (lowers P’s property value)

2. Law does not protect the delicate ( whether a particular annoyance/inconvenience is sufficient to constitute a nuisance depends upon its effect upon an ordinarily reasonable man (i.e. a normal person of ordinary habits & sensibilities) 
3. Spur Industries v. Del E. Webb Development (AZ, 1972): flies and odors from Spur’s cattle is an annoyance + Del Webb showed special loss of sales 
a. Public nuisance b/c Spur’s activities are not in the interest of the public, but not private nuisance b/c Webb brought the City to the nuisance

b. Doctrine of coming to the nuisance ( Webb brought the developed city to an agricultural area, so Webb caused the foreseeable detriment of Spur
i. Spur has to move, but Webb must contribute to the relocation costs
d. GOVERNMENT LAND USE REGULATION
i. Generally

1. First find out what zone a particular property is in (e.g. commercial), then check what is permitted under those zones (see text of zoning ordinance)

2. Zoning includes: zoning map + requirements 

3. Zoning affects servitudes too ( may be zoning in the lot that easement runs through

ii. General Plan (comprehensive plan)

1. Everything you do in zoning must be consistent w/ the general plan

2. And every community must have a general plan

iii. Zoning & nuisance

1. Pig in the parlor reference:  general relationship b/w nuisance & govt. regulations

a. Nuisance law acts after the fact (reactive)
b. Zoning acts before the fact

2. Govt. always had the power to abate public nuisance, & zoning is just another use of this power- but preventing instead of abating afterward

iv. Cumulative use zoning

1. Cumulative use zoning: different zones/ districts are ranked in hierarchy 

a. uses in a class include those enumerated in the preceding class(es)

2. Village of Euclid v. Ambler Realty (OH, 1926): each district restricted based on uses, heights of buildings, and sizes of lots; residential uses are in the highest zones (allowed in all zones), and multifamily or business uses are in lower zones
a. D argues that zoning ordinances deprived them of right to use property as desired & decreased property value

b. Court said zoning ordinances were rationally related to the furtherance of legitimate state goals

v. Non-conforming use: buildings or uses that do not meet new regulations for a zoning district, when a zoning ordinance goes into effect (lawful prior to enactment)
1. Grandfather exception ( these uses are permitted to continue, although technically in violation of current zoning regulations, until abandoned 

2. Right to non-conforming use runs w/ the land (change in ownership doesn’t end status)

3. Does not include a right to expand the use or change to a different use (minor changes or repairs are still permissible though)

4. Methods of termination of non-conforming use:

a. Abandonment ( requires:

i.  intention to abandon

ii. overt act/ failure to act that implies owner’s renunciation of use
b. Discontinuance or non-use for a prescribed period

c. Amortization: period after which the use must conform to the zoning law 

d. Voluntary/ involuntary destruction

5. Snake River Brewing v. Town of Jackson (WY, 2002): court granted equitable/ vested rights b/c continuation of P’s non-conforming use carries w/ it all the incidents of that use which appertained to it under the original zoning ordinances 
vi. Spot zoning & floating zones

1. Spot zoning: zoning authority rezones a lot or larger parcel into a more intensive or less restrictive use
a. Property rezoned for benefit of property, & not for public welfare,

i. Balance b/w public welfare benefit against harm to neighboring lands/ community

b. Nearby similarly situated property is not similarly rezoned, AND

c. Zoning is incomprehensible w/ new plan

i. If no comprehensive plan, whether its use is compatible w/ other uses in area

2. Floating zones: defined for a particular use & late applied to particular land by amending the zoning ordinance

a. More responsive to market forces than comprehensive planning process
b. Allows for legislative reflection about location of use on the zoning map & for thoughtful site planning 

c. Non inconsistent w/ most state actions

3. Rodgers v. Village of Tarrytown (NY, 1951): D changed zone of resident’s land; neighbor sued, alleging spot zoning; Court found it to be floating zones, not spot zoning b/c

a. Benefitted public welfare in permitting development (not for 1 individual owner)
b. D already approved zone, and after applications submitted, chose a location
vii. Growth controls

1. Exclusionary zoning: limits some activity/ type of structure/ certain density of inhabitants

a. Only invalid if the exclusion does not bear any rational relationship to a legitimate state interest

2. Construction Industry Ass’n of Sonoma County v. City of Petaluma (CA, 1975): Petaluma limited building permits to half to protect small town character. This plan was not arbitrary or unreasonable, & desire to preserve character is in public welfare
viii. Regulating particular uses of land

1. Regulations have to be reasonable, & not arbitrarily trench possession
2. City of New Orleans v. Pergament (LA, 1941): D owned gas station in a historic district which is highly regulated. His sign did not conform to regulations, which he said would be “arbitrary, unreasonable & oppressive” to apply to his gas station
a. Purpose of ordinance is not only to preserve old buildings, but the antiquity of the whole quarter (the context in which they sit)

b. Zoning rule was reasonable in light of what community wants, so gas station must conform to ambience of neighborhood

3. Primeco Personal Communications v. City of Mequon (WI, 2003): Verizon is able to build its telephone pole, despite it being “unsightly” b/c it will be concealed as a flagpole
a. Collocation: placing an unsightly thing in some other structure of the requisite height & capacity 
VIII. SOVEREIGN POWER OF EMINENT DOMAIN
a. Generally
i. “Takings” per the 5th amendment: owner’s challenge to government action that affects private property that the govt. must satisfy certain conditions to be able to “take” property
b. POWER OF EMINENT DOMAIN ( to take private property for public use w/ just compensation
i. Inherent sovereign powers of state governments: 
1. Tax (tax power) ( taxation process
2. Take  (eminent domain process) ( condemnation process

3. Regulate (police power)

a. Powers can overlap (e.g. by taxing particular land heavily, you can discourage [regulate] such usage)

ii. 5th Amendment to US Constitution

1. “No person shall be… deprived of… property, w/o due process of law; nor shall private property be taken for public use, w/o just compensation.”

2. Just Compensation Clause: nor shall private property be taken for public use, w/o just compensation

a. Assumes that there is eminent domain, & that we need to limit it

b. Four limitations on the power of eminent domain:

i. Private property ( govt. does not need to use power of eminent domain if property already belongs to the state

1. Any type of property (real, personal, intellectual)

ii. Taken ( involves 1) directly taking through eminent domain, OR 2) takes over land constructively 
1. Direct taking can be an in rem action- against land itself (e.g. 564.54 acres) 

2. OR against the landowner (e.g. Kelo)

3. Govt. can just take (condemn) a portion of the property 

iii. Public use ( for general welfare
iv. Just compensation
iii. Direct condemnation: process through which govt. expropriates private property under the power of eminent domain
iv. Redevelopment: buy property cheap, & under economic development, build more valuable property

1. Controversy ( whether redevelopment should be used for the public, by the public; OR whether it being used for the public good is sufficient

v. PUBLIC USE
1. Public use ( means that is rationally related to the furtherance of a legitimate state purpose

a. Broad: benefit to the public from the taking

i. Focus on the ends, not the means, of govt. taking (coextensive w/ police power)

b. Narrow: actual use by the public or a public right to use the property that has been taken

i. Focus on the means, not the ends, of the taking

2. Legitimate public uses/ purposes includes promoting economic development & increasing tax revenue

a. Kelo v. City of New London (CT, 2004): govt. took private property & transferred property to private developers to build a new coordinated “village”
i. Legitimate state interest ( revitalize waterfront area, attract tourists & businesses, create jobs, & increase tax revenues 

ii. Broad definition of public use

3. County of Wayne v. Hathcock (MI, 2004): Govt. condemned D’s property for construction of business & technology park owned by private entities. There are no facts of independent public significance that justify condemnation of Ds’ lands
a. Three public use characteristics when property transferred to private entities:

i. Condemnation involved public necessity of the extreme sort otherwise impracticable

ii. Private entity remains accountable to the public in its use of that property

iii. Selection of the land to be condemned is itself based on public concern

vi. JUST COMPENSATION
1. Just compensation= fair market value (FMV)
a. FMV does not include special value of property to the owner arising from its adaptability to his particular use

b. FMV is not “just” if:

i. Application of FMV standard would be impracticable OR

ii. An award of FMV would diverge so substantially from the indemnity principle, as to violate the 5th amendment

2. U.S. v. 564.54 acres (PA, 1979): Just Compensation clause does not mandate a govt. subsidy for nonprofit organizations, so D’s nonprofit status does not require Court to reject application of FMV standard
a. Further, D’s property had a readily discernable market value

c. WHAT CONSTITUTES A “TAKING”?
i. Physical Taking
1. A permanent, physical occupation of another’s property is a taking (per se taking)
a. Loretto v. Teleprompter Manhattan (1982): NY law mandated that P must permit cable company to install cable on roof. The law itself is constitutional, but state must compensate P to continue occupying property. 
ii. Regulatory taking

1. Govt. can constitutionally regulate land use, but such regulations:

a. Affect land values 

b. Prohibit some/ all uses of particular pieces of property

2. While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking

a. Pennsylvania Coal v. Mahon (1922): law preventing mining w/in 150ft of others’ property is improper use of police power, & constitutes a taking. Regulation extinguishes all value to P’s mineral estate, & there is insufficient public interest to justify effects of regulation on private property rights of P

3. Penn Central Transportation v. NYC (1978): P’s property was considered a national landmark, so City would not let it build an office building on top of station. Law does not interfere w/ present uses of property (so does not interfere w/ P’s primary expectation concerning use of property) 
a. Penn Central balancing factors:

i. Character of the govt. action

ii. Economic impact of the regulation on the landowner & 
iii. Particularly, the extent to which the regulation has interfered w/ reasonable/ distinct investment-based expectations
IX. NATURAL RESOURCES

a. Generally

i. Ownership of land generally carries w/ it ownership of resources that it contains & its natural attributes 

1. EXCEPTIONS:

a. Water ( subject to discrete legal regimes that vary depending on area of country & placement of water

b. Property rights may be divided b/w owners of mineral rights & the owners of the overlaying surface

c. Rights to resources on public lands are allocated pursuant to statutory & admin. procedures that mandate environmental studies & citizen participation

ii. Generally, natural resources are NOT fixtures, & aren’t treated as fixtures

1. If the resource requires equipment/ shelter, then the equipment is an IMPROVEMENT, but the natural resource itself is not an improvement
2. Once severed from the ground, natural resource becomes personal property

b. WATER

i. Surface water
1. Riparian states: water-rich eastern states

a. Each person w/ land abutting a water course may take water from it for any reasonable use, so long as it does not injure other reasonable uses
b. Limits on use of water:
i. In times of scarcity, riparian owner cannot use water to benefit nonriparian land

ii. Limit on use of water to surrounding watershed, so riparian user returns water to the water course from whence it came
c. Town of Oyster Bay v. Commander Oil Corp. (NY, 2001): D is a riparian owner & has right to access to wet basin; it’s dredging preserves access, so it has a right to dredge unless that dredging unreasonably interferes w/ P’s rights
2. Prior appropriation ( first person to make beneficial use of water gains a vested right to continue that use 
a. Intent to apply the water to a beneficial use

b. Actual diversion of water from a natural source

c. Application of water to a beneficial use w/in a reasonable time

3. Mixed system (CA)

ii. Groundwater

1. Underground stream ( follow the same rules applied to surface water

2. Percolating waters ( owner of the property has an absolute right to withdraw percolating waters & use it as he wills (subject to a reasonable use doctrine)

a. Correlative rights doctrine: landowners have right to a reasonable share of the total supply of the groundwater based upon the proportion of land owned
3. Board of County Commissioners v. Park County Sportsmen’s Ranch (CO, 2002): PCSR can build wells that use water from under P’s land; this activity is not a trespass b/c it doesn’t require construction on P’s land.
a. Water is not owned, it is used, so it can only be subject to use regulations

c. OIL, GAS & MINERALS

i. Law of capture: owner of tract of land acquires title to the oil/ gas which he produces from wells on his land, through part of the oil/ gas may have migrated from adjoining lands

1. No liability for reasonable & legitimate drainage from the common pool

2. Elliff v. Texan Drilling (TX, 1948): D’s negligent drilling caused P’s well to blow up too

a. D’s negligent waste & destruction of P’s gas was neither legitimate drainage of minerals from beneath their lands not a lawful or reasonable appropriation of them

b. P did not lose their right, title or interest in minerals pursuant to law of capture

ii. Minerals are usually owned by the surface owner, unless transferred to someone else
1. Continental Resources of IL v. IL Methane (IL, 2006): P does not have any rights to explore, drill or produce the gas on D’s property b/c they belong to the owner of the land that it is found. If the gas migrated to D’s land, it is now D’s.
iii. Known mineral lands, b/c of the elements of uncertainty, not resolvable at reasonable cost, are not susceptible of fair division, & to avoid unfair division should be partitioned by sale & distribution of the proceeds

1. White v. Smyth (TX, 1948): White had a 1/9 share of property & wanted to mine 1/9 of the rock asphalt & leave (partition by kind). Couldn’t do that b/c rock asphalt is not uniform in nature- not uniform underneath land, so cannot be measured by simply dividing the land

a. Must be partitioned by sale (buyout procedure, & then split the proceeds)
d. PUBLIC LANDS

i. Mausolf v. Babbit (1997): Snowmobilers (P) challenge an injunction on snowboarding at National Park b/c of Park’s fear that snowmobiling disrupts wolves hunting of prey. Park’s concern is based on Fish & Wildlife Service’s warning that snowmobiles could potentially disrupt wildlife. 
1. Agency’s warning was reasonably discerned, so even if not conclusive, the evidence is sufficient for Park’s injunction on snowmobiles

X. INTELLECTUAL PROPERTY

a. GENERALLY

i. Intellectual Property Law: collectively, the laws of patents, copyrights, trademarks, trade secrets & (by some) the rights of publicity

ii. Patents

1. Applicant must show that the claimed invention is new, non-obvious, & useful
2. Patent issued by US Patent Office, & confers 20 years of exclusive rights

3. States are NOT allowed to issue patents, & state courts NOT allowed to adjudicate cases of patent infringement

iii. Copyrights

1. Arise when works of authorship are captured in permanent form

2. Vests automatically ( no affirmative steps need to be taken by author

3. Exclusively in the province of federal law

4. Usually lasts for the life of the author + 70 years

iv. Trademarks

1. Words protected to protect consumers from being deceived (

a. Purpose isn’t to promote investment (like patents & copyrights)

2. Both federal AND state law
3. Dilution: trademark infringement of using that mark in a way that would lessen its uniqueness 

a. Tarnishment

b. Blurring

v. Trade secret law

1. State law that confers on those who manage to keep valuable info to themselves the comparative advantage of exclusive access to that information

2. Trade secrets last for as long as the secrecy is maintained

3. More tort law than property law, but subject matter of secret can be identical to that of patents of copyrights

vi. Rights of publicity

1. Protects the interests of celebs in controlling the exploitation of their names & likeness

vii. Misappropriation 

1. Unfair competition claim, asserting inappropriate borrowing of the fruits of another’s investment
b. HISTORICAL FOUNDATIONS OF IP LAW

i. The Constitution (1789)

1. Patents & copyrights are socially desirable ( potential inventors & authors, unless rewarded, would underinvest in inventing & writing
2. Art. I, sec. 8: Congress’s power to promote science & arts

a. In exercise of this power, passed the federal patent law in 1790

b. First copyright law also in 1790

3. Justifications:

a. Utilitarian/ Public benefits ( we give authors/ inventors an incentive just large enough to encourage them to engage in socially useful creative/ innovative work that we (society) want them to do
i. Give innovator only the portion of those fruits that are believed necessary to induce the public benefit

b. Natural rights ( authors/ inventors are naturally & inherently entitled to the value of their creative/ innovative work
i. They deserve all of the fruits of the exploitation of the work
ii. Copyright protection is limited to the protection of the expression of the idea, & does not extend to the idea itself

1. Baker v. Selden (1879): S wrote a book about bookkeeping, & later B also produced a book about a similar bookkeeping system. B did NOT infringe on any copyrights

a. Copyright does not confer the exclusive right to make & sell bookkeeping books

b. The novelty of the art/ thing described/ explained has nothing to do w/ the validity of the copyrights (novelty only relevant for patents)

iii. Even though an innovation doesn’t take a great amount of ingenuity, it is still patentable if it marks a step in the progress in the art 
1. The Barbed Wire Patent (1892): the patent for barbed wire is valid b/c it is different than the earlier patent AND the introduction of the coiled wire w/ the twisted wire is what makes it a valuable contribution (improvement) to the art of wire fencing

iv. There is NO copyright on facts
1. Intl. News Service v. Assoc. Press (1918): INS would collect news that AP would post, & reproduce it as its own work. INS cannot reproduce AP’s work b/c of misappropriation
a. AP’s stories are not protected by copyright b/c the info is not a creation of the writer, but a report of the “history of the day”

b. But there is misappropriation through the tort of unfair competition

i. INS’s practice is unfair & results in losses to AP that can take away the incentive to produce such “hot” stories
c. IP AT THE END OF THE 20TH CENTURY

i. Trademark infringement if: unauthorized use of a reproduction/ copy/ imitation of a registered trademark in a way that is likely to cause confusion w/ the registered mark

1. Likelihood of confusion if:

a. Appearance

b. Pronunciation of words

c. Intent of the actor in adopting the designation

d. Relation in use & manner of marketing b/w the goods or services by the actor & those marketed by the other

e. Degree of care likely to be exercised by the purchasers 

2. Dilution (type of infringement) if:
a. Actual/ potential confusion

b. Diminution of uniqueness/ individuality

c. Tarnishment/ appropriation of goodwill or reputation

3. Jordache Enterprises v. Hogg Wyld (1987): Lardashe, denim company for larger women, was a parody and not meant to confuse the public; further the parody is not tarnishment (so no dilution)

ii. The key to copyrightable material is whether it has creative spark (does not matter how much effort/ work you put into it)
1. Feist Publications v. Rural Telephone Service (1991): information in a telephone directory is not copyrightable, so Feist did not commit copyright infringement

a. Facts are not copyrightable b/c they lack originality
b. Compilations (collections) are only copyrightable if they are original in the selection & organization  

iii. IP law assures authors the right to their original expression, but encourages others to build freely on the ideas that underlie it
1. White v. Samsung Electronics (1993): a robot that evokes Vanna White’s image is a parody, creating something new; it did not exploit her persona (name or likeness)
2. Overprotection would result in taking too much out of the public domain, & creative people would have nothing to go off of 

iv. When it is impractical to hold liable direct infringers, the distributor of the copying device can be held liable through secondary liability 
1. Contributory infringement: intentionally encouraging or inducing direct infringement

2. Vicarious infringement: profiting from direct infringement while declining to exercise a right to stop/ limit it

3. MGM Studios v. Grokster (2005): D is held contributory liable for copyright infringement b/c it distributed its products to direct infringers w/ a clear message that users should use it to download copyrighted materials
XI. OWNERSHIP OF LIVING THINGS

a. ANIMALS

i. Actual possession requires 1) intent to possess & 2) actual controlling/ holding the property

1. Pierson v. Post (NY, 1805): Pierson intervened when Post was hunting a fox. Post lost b/c he did not physically seize the animal before another shot & carried it off. 

a. Close pursuit after a mortal wounding gives a hunter a right to possession of the fox 

b. “first-in-time, first-in-right” ( fist hunter to capture a fox wins
ii. Laws of nature, physical phenomena, & abstract ideas have been held not patentable
1. Diamond v. Chakrabarty (1980): D’s live, human-made, micro-organism is patentable subject matter b/c it has markedly different characteristics from any bacterium found in nature & one having the potential for significant utility
a. This was not a “natural phenomena” b/c D created the organism 
b. HUMANS

i. “every man has a property in his own person” – john locke
1. You cannot sell your body (although you can sell your persona)

2. You cannot “will” your body in a will

a. Similarly, organs can be donated, but not sold

3. Next of kin own dead bodies (they have the right to decide what to do w/ it)

a. Next of kin also decides what to do w/ the organs 

ii. Pre-Civil War: blacks were considered property b/c they were bought & sold as merchandise

1. Dred Scott v. Sandfrof (1857): Scott could not bring suit for his freedom, b/c he was a Negro (property), thus not a citizen.
iii. The human body does not have property rights
1. Moore v. Regents of Univ. of CA (1990): doctors took cells from P during treatment to conduct their own profitable research; cells were not P’s property once they were out of his body, b/c not in his possession

a. Conversion: interference w/ possessory & ownership interests in personal property

i. Interference must be w/ something P has ownership/ right to possession over

b. P did not expect to retain possession of his cells following removal, & had no ownership interest in them

