Governing Law: either Common Law or the UCC. 


UCC: is the governing law for the sales of goods. 

Common Law: is the governing law for all other transactions that are not goods. (ex: services)

Mixed Goods/Service: use the predominant purpose test. Looking at the main intended purpose of what they are bargaining for, which ever dominants controls.

Contract Formation: is an agreement comprised of (1) an offer, (2) acceptance and (3) consideration. 

Offer: is directed at some person/persons; words of commitment (intent); Terms (party, price, called Material Terms); not advertisements because they lack enough terms; proposes consideration; definite (cant have non specific terms, aka I will mow your lawn when I feel like it) leaves nothing open to negotiation; timing; method of acceptance
Acceptance: is the unequivocal manifestation of assent (cannot change any of the words of the agreement = counteroffer not acceptance). Acceptance can be either: (1) unilateral or (2) bilateral.

Unilateral- the performance is the acceptance; promise in exchange for an act (I promise to pay you 500 if you walk across the Brooklyn bridge- contract cannot be taken back once you start walking across bridge)- don’t have full acceptance until the walk has been completed

Bilateral- promise in exchange for a promise (I will pay you 500 if you promise to walk across bridge in next 30 days) *most are this kind*

Consideration: is a bargained for exchange for values or detriments. This can either be an exchange to not do something you are legally allowed to do or an exchange to act. Reliance is not consideration.

peppercorn theory- if what you are giving up is soooo small compared to the other it sometimes does not count
Liquidated Damages: are prior agreements about what the damages will be. They will be enforced if: (1) they are not punitive, (2) they are difficult to determine damages at the time of contract and (3) they are preset.
Parol Evidence Rule: is a rule that excludes evidence of outside agreements that vary, add, or contradict from a duly integrated written agreement. Applies where there is (1) an agreement recorded in writing and (2) one of the parties proffers evidence to prove a term that is not contained in the writing or to explain or expand on a term in the writing, (3) the judge then decides if the contract is integrated, if so the evidence is not admissible. If not, the judge then considers if it is (4) consist with the written agreement. If not, it is not admissible. If so then the evidence goes to the finder of fact to decide whether or not it was agreed to.

Total Integration: is where the writing executed by the parties is full, complete, unambiguous, and clear and the rule excludes all parol evidence. (is there a merger clause?)

Two Tests: Williston Test (NY, Four corners: if its not within the four corners of the agreement than it was never intended to be there, exception is collaterol agreement rule) and Corbin Test (California, Liberal) (1) credibility and (2) does it help establish the intent of the parties.
Partial Integration: is where the agreement does not fully and unequivocally cover all of the agreed terms and parol evidence is admissible to supplement it. (evidence cannot contradict the terms that have been recorded)


RS:216(2)(b): whether the term might naturally be omitted?


UCC:2.202: Would the term certainly have been included?

Consistency: a parol term is inconsistent if it directly contradicts something that is expressed in the writing.

Ambiguity: is an unclear or indefinite term of writing. When there is an ambiguous term the writing cannot be treated as an integration of that term. Parol evidence is admissible to clarify the uncertainty or ambiguity. The evidence must be pertinent to the meaning of the unclear term and it must be reconcilable with what has been written.
Exceptions: Fraud, Mistake, Ambiguity, Misrepresentation
Illegal Contracts: a contract that contains criminal activity or is repugnant to public policy. A court will not enforce an illegal contract or term, even if it is clear that the parties entered the contract voluntarily and these was no improper bargaining

In Pari Delicto Rule: “When the parties are in equal guilt, the defendant’s position is stronger.” Where the parties are equal in guilt the court will not intervene.


Is the guilt of the party seeking relief equal too or greater than that of the other party? What are the equities between the parties? Is the public interest best served by giving or declining relief?

Capacity: Law generally assumes all persons have the capacity to contract. Two exceptions (1) Minors and (2) Mentally Incompetent.

Minors: Agreements with minors are voidable by the minors instance. Minor retains the right to disaffirm the agreement any time before majority and for a reasonable period of time after majority. Not legally liable except for (1) necessaries (consider the type of lifestyle), (2) misrepresentations of age and (3) statutory exceptions (school waivers or loans).

Mentally Incompetent: Agreements with the mentally incompetent are deemed voidable if the party is found to have been mentally incompetent at the time of the agreement. Those that cant understand/comprehend what they are agreeing to. And those who understand but cannot control their conduct.

Duress: is where (1) one of the parties makes a threat, (2) the threat is improper and (3) it induces the apparent assent, in that it leaves the victim no reasonable alternative but to agree. Contracts under duress are voidable.


Is it proper or improper pressure in bargaining?

Modified Agreements:
Undue Influence: is a situation where there is no duress but there is a disparity in power or influence and the stronger party used that influence to persuade the weaker party to enter into a disadvantageous agreement. Makes the contract voidable at the instance of the victim but must prove three elements (1) preexisting relationship of trust (2) relationship gave one party dominance over the other and (3) dominant party abused this position unfairly persuading the victim to enter an agreement adverse to the victims interests.
Misrepresentation: is an assertion not in accord with the facts. A factually incorrect representation made by one of the parties at the time of contracting. Two categories (1) fraudulent and (2) either negligent or innocent.

1. Fraudulent Misrepresentation: is an assertion made with knowledge that it is false and with the intention of inducing the other party’s agreement. Three Types (a) affirmative false statement (a deliberate lie), (b) concealment (deliberate conduct to hide a fact) or (c) nondisclosure (keeping silent and failing to disclose a fact)

2. Negligent or Innocent Misrepresentation: is not a deliberate lie but reflects a genuine, albeit erroneous, belief by the party making the assertion. 

a. Negligent: person making it failed to act with reasonable care in ascertaining and communicating the truth

b. Innocent: no duty
Choice and Form Contracts: are contracts in whole or in part that contain standard terms drafted in advance of the transaction and are incorporated into the offer or counteroffer. The general rules of offer and acceptance apply. There are four types of standard contracting form terms: (1) box-top terms, (2) shrinkwrap terms, (3) clickwrap terms and (4) browsewrap terms. 

1. Box-Top Terms: are standard terms placed on the packaging by the seller which are discernable to the buyer on the box itself. 

2. Shrinkwrap Terms: are standard terms contained in the box or container and not likely to be seen by the buyer until after they have purchased the goods and opened them.

3. Clickwrap Terms: are standard terms that a party assents to by clicking on a box or button on a website. 

4. Browsewrap Terms: are standard terms set out on a website and are available to the user of the website before submitting their order for the service or product purchased. However, they do not require assent by clicking on a box or button.

Reasonable Expectations: is experience and general knowledge of the marketplace which gives the buyer a good idea of what the terms of agreement are likely to be.

Notice: is where the nondrafting party had knowledge of the terms. There are two types of notice: (1) Actual Notice and (2) Reasonable Notice.

Actual Notice: is where the party read and agreed to the terms of the agreement.

Reasonable Notice: is where the person did not have actual notice but the terms were apparent or comprehensible to a reasonable person. To give reasonable notice the terms should be in a clear, conspicuous, and intelligible form and must be apparent to a reasonable person. (If there is reasonable notice the buyer has a duty to read them)

Adhesion: is a contract that gives the nondrafting party little or no alternative but to enter the contract. (closely tied to the doctrine of unconscionability)
Rolling Contracts: are assents to agreements which are deferred until after the nondrafting party has an opportunity to read the terms and chose to accept or reject them. Usually occurs after delivery of the goods not at the time of purchase. (ProCd v. Ziedenberg) 

Modifications: are a binding part of the agreement if the customer can be held to have manifested assent to it at the time of entering the contract. If there is no assent to modifications at the time of entering the contract than any modifications after the assent are considered new offers and need to be accepted by the other party.

Warranty: is a regulation of goods or services supplied by sellers. Warranties may be (1) implied or (2) expressed (UCC 2-312, 2-313, 2-314, 2-315, 2-316 and 2-317)

Express Warranties: are any affirmation of fact or promise, description of the goods or any sample or model which are made part of the basis of the bargain; this creates an express warranty that the goods shall conform

Implied Warranties: 

Implied Warranty of Merchantability: is a promise that the goods pass without objection in the trade under the contract description. The requirements are (1) a merchant and (2) the goods are not merchantable

Implied Warranty of Fitness: is a promise that the goods are fit for the ordinary purposes for which such goods are used

Implied warranties can be waived; the language of the contract needs to specifically state “merchantability” or “as is.”
Necessary Steps for Warranty: (1) whether, absent disclaimers, the seller gave any warranties (is it expressed or implied?) (2) consider whether the type of warranty given has been disclaimed successfully (would a reasonable person have noticed it?) (3) whether a seller has effectively limited remedies for the breach of any warranties not successfully disclaimed

Disclaimers of Warranty:

Magnuson-Moss Act: is a regulation on warranties in consumer transactions. It requires sellers to designate “clearly” and “conspicuously” whether the warranty they offer is either “full” or “limited.”

Full Warranty: is federally regulated. The supplier must remedy any defect within a reasonable time without charge to the consumer or else the consumer can elect a refund of what they paid or a replacement of the product

Limited Warranty: is a written warranty that does not grant all of the above consumer rights. The supplier still must give a warranty of merchantability 

Excuses to Performance: are reasons caused by “some event” that allow one party to avoid breach under contract law. When there is a valid excuse the party no longer 

Unconscionability: is unfair bargaining conduct by one party (procedural unconscionability), which results in an unfair contract (substantive unconscionability). UCC 2-302 and Restatement 208

Procedural Unconscionability: is an unfair bargaining process; whether one party abused its power to impose its will on the other party

Adhesion: is a contract that gives the nondrafting party little or no alternative but to enter the contract. (closely tied to the doctrine of unconscionability)

Substantive Unconscionability: is the resulting unfair contract; whether the terms are harsh, unfair or unduly favorable to one of the parties

Most courts generally require that both elements be met to find a contract unconscionable (contracts of adhesion can help the court establish unconscionability)

Remedies: a court can refuse an unconscionable contract either in its entirety or in part. If the contract is refused in entirety the parties must restore any performance received (unjust enrichment) (pages 710-718 in casebook)
Williams v. Walker Thomas Furniture: defined unconscionability as the absence of meaningful choice by the one party resulting in contract terms unreasonably favorable to the other 

Breach: is the failure by one or both parties to fulfill the contract. Can be either (1) material or (2) non-material. 

Material: is a breach of a major term. Look at what the non-breaching parties actions are. (Do they continue or bring suit?)

Non-Material: is a breach of a lesser term. Look at what the non-breaching parties actions are. (Do they continue or bring suit?)

Remedies: the standard damage at law is money. There are four types of remedies: (1) Specific Performance, (2) Expectation, (3) Reliance and (4) Restitution.

Specific Performance: is ordering the parties to complete the contract. Two requirements: (1) unique subject matter and (2) money damages are insufficient compensation for harm. [Courts do not favor SP because they do not like to force people to perform, see it as forcing servitude (slavery).]
Expectation: is the “benefit of the bargain.” It places the parties where they would have been had the contract been performed. This encompasses both reliance and restitution damages. (Will not recover if the non-breaching party has a losing contract). Made up of the Loss of Value  plust the consequential damages plus the incidental damages less the loss avoided less the costs avoided. 

Consequential: are damages resulting fromt eh breach that are foreseeable. (ex: Lost profits). They must be (a) foreseeable at the time of contract and (b) certain/not to speculative (new business rule)

Incidental: are damages incurred as a result of the breach that are reasonable. (ex: storage cots or shipping costs; transactional)
Reliance: is the amount reasonably spent in anticipation of the promise of the contract.

Restitution: is the value of the benefit conferred to one party. 

Alternative Theories: are remedies parties can turn to when their claim fails under contract law or the contract is unenforceable or when there is no contract. There are two types: (1) Promissory Estoppel and (2) Unjust Enrichment.

Promissory Estoppel: is where one party has made a promise to another, the other party relied on the promise in good faith and the promising party revokes that promise. Courts feel that justice requires a remedy in these situations. (The remedy is Reliance Damages).

Unjust Enrichment: is where a benefit has been conferred and accepted by one party but the other party has received nothing in return. Again justice requires a remedy. (The remedy is Restitution). (Not available to anyone who has fully performed.)
Consumer Arbitration: What are the policy reasons for arbitration?? Arbitration makes parties settle their problems outside of court, it is a much more efficient process and less costly. It is suppose to come out with the same result a court would decide and it is more fair because the parties agree on a mutual arbitrator. 

Policy: The law attempts to protect those who are unfairly taken advantage of. Deals with Unconscionability, Duress, Misrepresentation, Capacity and Equity.  

Formality Approach: Doesn’t matter who you are, the courts aim to give a fair results under all contract agreements. (ex. Statute of Frauds, Parol Evidence, Limitations on Damages and Four corners rules)

What does the UCC Promote?: It promotes the flow and stream of commerce making the process easier for both parties to continue on their business. (ex. UCC 2-207). In addition, it allows for gap fillers that help promote continued business.
